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Court of Appeals of the District of Columbia 


No. 5901. j 

The Pictorial Review Company, Appellant, 

vs. ! 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 43995. 

The Pictorial Review Co. j 

vs. 

Commissioner of Int. Rev. 

For Taxpayer: Nelson T. Hartson, Esq., James C. 
Rogers, Esq. 

For Commissioner: T. G. Histon, Esq., T. M. Leinen- 
kugel, Esq. 

Docket Entries. 

1929. | 

May 1. Petition received and filed. Taxpayer notified. 

(Fee paid.) | 

“ 2. Copy of petition served on General j Counsel. 

June 13. Answer filed by G. C. 

“ 17. Copy served on taxpaver—Gen. Call 

1930. ' J 

Aug. 21. Hearing set Nov. 6, 1930. ! 

Oct. 20. Motion for continuance to Jan. 12, jL931, filed by 
taxpayer. 10-20-30 Granted. Set 1-21-31. 

1931. ! 

i 

Jan. 12. Motion for continuance to some dfite in April, 

1931, filed bv taxpayer. 1-13-31 Granted to 
5-6-31. * S 

Apr. 30. Motion for leave to file amended petition, amend¬ 
ment tendered, filed by taxpayer, j 
“ 30. Motion for leave to file amended petition granted. 
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1931. 

May 12. Copy of motion and amendment served on G. C. 

“ 5. Answer to amended petition filed by G. C. 5-14-31 

Copy served. 

“ 6. Hearing had before Mr. Goodrich, called on 

merits. Briefs due 60 days. 

“ 15. Transcript of hearing 5-6-31 filed. 

July 3. Brief filed by taxpayer. 

“ 6. Motion for an extension to July 10, 1931, to file 

brief filed by G. C. 7-6-31 Granted. 

“ 9. Brief filed by G. C. 

1932. 

June 17. Findings of fact and opinion rendered, Mr. Good¬ 
rich, Div. 11. Judgment will be entered under 
Rule 50. 

Aug. 8. Notice of settlement filed by G. C. 

“ 11. Hearing set Aug. 31, 1932, on settlement. 

“ 31. Hearing had before Mr. Smith on settlement un¬ 

der Rule 50. To Mr. Goodrich for decision. 

“ 31. Decision entered, Mr. Morris, Div. 14. 

Nov. 16. Stipulation for review bv Ct. of Appeals of D. C. 
filed. 

“ 18. Petition for review by Ct. of Ap. of D. C. with 

assignments of error filed by taxpayer. 

“ 18. Proof of service filed bv taxpayer. 

1933. 

Jan. 18. Agreed statement of evidence lodged. 

“ 18. Agreed statement of evidence approved and or¬ 

dered filed. 

“ 19. Stipulation for ! re-xtension to Feb. 15, 1933, to 

transmit & deliver record filed. 

“ 25. Agreed praecipe filed. 

“ 19. Order enlarging time to 2-15-33 for preparation 

of evidence. Transmission and delivery of 
record entered. 
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2 [Stamp:] United States Board of Tax Appeals. 

Lodged Apr. 30, 1931. i 

Filed April 30, 1931. ! - 

‘ 

United States Board of Tax Appeal^. 

! 

Docket No. 43995. ! 

The Pictorial Review Company, Petitioner, 

v. 

Commissioner of Internal Revenue, 

Amended Petition. 

By leave of the Board first had and obtained, the peti¬ 
tioner amends its petition to read as follows: j 

To the United States Board of Tax Appeals: 

Petitioner states as follows: ! 

First. The petitioner, The Pictorial Review Company, is 
a corporation organized and existing under thd laws of the 
State of New York with principal office at 22^ West 39th 
Street, New York, N. Y. j 

Second. On the eighth day of March, 1929, the respond¬ 
ent, the Commissioner of Internal Revenue, mailed to the 
petitioner a letter in which the petitioner was hdvised that 
the determination of the petitioner’s tax liability for the 
year 1924 disclosed a deficiency of Five Thousand Five 
Hundred Thirteen Dollars and Twenty-Eight Cents ($5,- 
513.28), as shown in the statement attached to said letter. 
A copy of said letter and of the statement attached 
thereto are attached to this petition and marked “Ex¬ 
hibit A”. j 

3 Third. The taxes in controversy are income taxes 
for the calendar year 1924, and the amount in contro¬ 
versy is Nineteen Thousand Four Hundred Ninety-Nine 
Dollars and Forty-Nine Cents ($19,499.49), said amount in 
controversy consisting of the aforesaid deficiency in the 
amount of Five Thousand Five Hundred Thirteen Dollars 
and Twenty-Eight Cents ($5,513.28) asserte^ by the re¬ 
spondent to be due from petitioner and of a Refund in the 
amount of Thirteen Thousand Nine Hundred Eighty-Six 
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Dollars and Twenty-One Cents ($13,986.21) claimed by pe¬ 
titioner to be due to it by way of refund of income taxes 
erroneously and illegally paid by petitioner to the United 

States for the vear 1924. 

* 

Fourth. In the determination of tax set forth in the 
aforesaid letter the respondent erred in the following par¬ 
ticulars : 

(1) In not computing and determining petitioner’s in¬ 
come tax liability for the calendar year 1924 upon the basis 
of a consolidation affiliating the petitioner with certain 
other corporations, namely, The Pictorial Review Company 
of Georgia, The Pictorial Review Holding Company, The 
Publishers’ Commercial Corporation, The Ninth Avenue 
and Thirty-Fourth Street Corporation, and The Excella 
Corporation. 

(2) In increasing petitioner’s taxable net income for the 
year 1924 by the amount of $17,526.65, disallowed by re¬ 
spondent as an unallowable deduction for alleged recapi¬ 
talization expense. 

(3) In increasing petitioner’s taxable net income for the 
year 1924 by the amount of $4,514 disallowed by re- 

4 spondent as an unallowable deduction of accrued 
capital stock tax and at the same time increasing pe¬ 
titioner’s net income for the vear 1924 bv the amount of 

* V 

only $3,247 as an additional deduction for capital stock 
tax paid or accrued in the year 1924. 

Fifth. The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

(1) During the calendar year 1924 The Pictorial Review 
Company, The Pictorial Review Company of Georgia, The 
Pictorial Review Holding Company, The Publishers’ Com¬ 
mercial Corporation, The Ninth Avenue and Thirty-Fourth 
Street Corporation, and The Excella Corporation were 
duly organized and existing corporations, and during said 
year at least 95 per centum of the voting stock of the afore¬ 
said corporations was owned by the same interests. For 
the calendar year 1924 the aforesaid corporations elected 
to file a consolidated return. On or about March 15, 1925, 
a tentative consolidated return was filed for the year 1924 
on behalf of The Pictorial Review Company, The Pictorial 
Review Company of Georgia, The Pictorial Review Hold¬ 
ing Company, The Publishers’ Commercial Corporation, 
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j 

and The Ninth Avenue and Thirty-Fourth Street Corpo¬ 
ration. In April, 1925, a final consolidated retdrn was filed 
by and on behalf of said corporations. During the year 
1924 the business of The Excella Corporation was carried 
on by the employees of The Pictorial Review[Company as 
a department of the business of The Pictorial Review Com¬ 
pany. Because of a doubt as to the affiliated ^tatus of The 
Excella Corporation during the year 19?4 a separate 

5 return wasfiled by that corporation onoii about March 
15, 1925, setting forth its income and deductions. 

Subsequently, pursuant to a ruling by the respondent that 
The Excella Corporation was affiliated with the other cor¬ 
porations aforesaid, an amended consolidate^ return was 
filed on or about January 19, 1927, with the consent of the 
Excella Corporation, including the income aid deductions 
of that corporation with the income and deductions of the 
other corporations aforesaid. For the year J924 The Ex¬ 
cella Corporation sustained a net loss in the amount of 
$137,558.40, and all of the aforesaid corporations together 
for the year 1924 had a consolidated net income in the 
amount of $324,283.26. For the year 1924 petitioner paid 
as Federal income taxes on behalf of itself and its affiliated 
corporations the sum of $54,521.62, which was paid in four 
quarterly instalments as follows: On March 15, 1925, $14,- 
795.98, on June 15, 1925, $12,474.82, on September 15, 1925, 
$13,630.41, and on December 15, 1925, $13,620.41. 

(2) During the year 1924 petitioner sold an issue of 

bonds at a discount of lO 1 /^ per cent. The ! discount was 
pro-rated or amortized over the life of the bonds, and the 
proportion applying to the year 1925 amounted to $17,- 
526.65, which is the deduction in that amount disallowed by 
the respondent and erroneously denominated recapitaliza¬ 
tion expense. ! 

(3) For the year 1924 petitioner kept its books and made 
its returns on the basis of accruals and reserves to meet 
liabilities and not on the basis of receipts and disburse¬ 
ments. For the year 1924 there \vas accrued 0n petitioner’s 

books of account the sum of $4,514 as|a reserve for 

6 Federal capital stock taxes for the taxable period 
ended June 30, 1925. During said ye^r the sum of 

$3,247 was paid by petitioner as Federal capital stock taxes 
and charged against the aforesaid reserve, j On or about 
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October 2, 1925, respondent determined that the capital 
stock tax which had accrued and was due from petitioner 
in the year 1924 for the taxable period ended June 30, 1925, 
amounted to $4,158. The difference, amounting to $911 was 
thereafter paid and charged against the aforesaid reserve 
for capital stock taxes accrued in the year 1924. 

Wherefore, petitioner prays that this Board may hear 
the proceeding, redetermine the deficiency set forth by the 
respondent in his aforesaid letter under date of March 8, 
1929, determine that there is no deficiency due from this 
petitioner for the year 1924 and determine further that 
there is a refund due to this petitioner for the year 1924 in 
the amount of $13,986.21. 

NELSON T. HARTSON, 

JAMES C. ROGERS, 

Attorneys for Petitioner, 

Colorado Building, 

Washington, D. C. 

State of New York, 

County of New York, ss: 

Jay A. Weber, being duly sw’orn, says that he is the Sec¬ 
retary of The Pictorial Review Company, the petitioner 
named in the foregoing petition, and that he is duly 
7 authorized to verify.said petition; that he has read 
the foregoing petition, or had the same read to him, 
and is familiar with the statements contained therein; and 
that the facts stated are true, except as to those facts stated 
to be upon information and belief, and those facts he be¬ 
lieves to be true. 

JAY A. WEBER. 


Subscribed and sworn to before me this 29th day of April, 
1931. 


SADIE JACOBS, 

Notary Public . 


Sadie Jacobs, Notary Public, Bronx County. 

Bronx Co. Cl’k’s No. 10, Register’s No. 23, J. 33. 
New’ York Co. Cl’k’s No. 105, Register’s No. 3, J. 69. 
Commission expires March 30th, 1933. 
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8 Exhibit A. 

i 

i 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

• i 

_ i 

Address reply to Commissioner of Internal Revenue and 
Refer to-. 

Mar. 8,1929. 

Pictorial Review Company, 

222 West 39th Street, j 

New York, New York. 

Sirs : j 

In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
liability for the year 1924 disclosed a deficiency of $5,513.28, 
as shown in the statement attached. 

The section of the law above mentioned Sallows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a ^determination 
of your tax liability. 

However, if you do not desire to petitiop, you are re¬ 
quested to execute the enclosed Form 866 an<ji forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attentioki of IT:C:P-7. 
The signing of this agreement form will expedite the closing 
of your return by permitting an early assejssment of any 
deficiencies and preventing the accumulation of interest 
charges, since the interest period terminates thirty days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier; whereas if no agreement is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 

(Sgd.) By c. b. Allen, 

Deputy Commissioner. 

Enclosures: Statement, Form 866, Form 1882, Schedules 
1 to 3, inclusive. 

3—5901a 
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9 IT :AR :D-60D. JCS. 

Statement of Returns Examined and Resulting Tax 

Liability . 

Returns Examined. 

Company. Year. Form. 

Pictorial Review Company, 222 West 39th 
Street, Xew York, Xew York. 1924 1120 

Tax Liability. 


Tax 

Corrected tax previously 

Year. liability. assessed. Deficiency. 

1924.$60,034.90 $54,521.62 $5,513.28 


The above additional tax is based on Revenue Agent’s 
report and the attached Schedules 1 to 3, inclusive. 

The Bureau holds that your corporation was not affiliated 
with any other company for the year 1924 within the pur¬ 
view of Section 240 of the Revenue Act of 1924. 

Due to the fact that the statute of limitations will pres¬ 
ently bar any assessment of additional tax against you for 
the year 1924, the Bureau will be unable to afford you an 
opportunity under the provisions of Treasury Decision 3867 
to discuss your case before mailing formal notice of its de¬ 
termination as provided by Section 274(a) of the Revenue 
Act of 1926. It is necessary at this time, in order to protect 
the interests of the Government. 

10 Pictorial Review Company, Year Ended December 

31,1924. 

Schedule 1. 

Net Income . 


Net income as disclosed by books. $388,210.84 

As corrected. 480,279.22 


Net adjustment 


$92,068.38 
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_ I 

Unallowable Deductions and Additional Income. 

(a) Reserve for Income Tax. $47,962.l6 

(b) Accrued New York Franchise ! 

Tax. 80,526.72 

(c) Accrued Capital stock tax... . 4,514.06 

(d) Recapitalization Expense .... 17,526.65 

Total .j. $150,529.47 

Nontaxable Income and Additional Deductions. 

i 

(e) Franchise tax P. R. Holding 

Company. $200.00 

(f) Legal Fees . 1,000.00 

(g) 1924 New York Franchise Tax 54,014.00 

(h) Capital Stock Tax paid. 3,247.0^) 

Total .|. 58,461.09 

i - 

Net adjustment as above.j. $92,068.38 

Schedule 2. 

i 

Explanation of Items Changed . 

(a) Reserve for Federal Income taxes are not allowable 

deductions from gross income. j 

(b) Accrued Franchise Tax shown on boc^ks $80,526.72. 
This amount was credited to Reserve. See jiorrect allow¬ 
ance item (g). 

(c) To reverse entry credited to Reserve for Capital 
Stock Taxes. (See correct allowance item (li).) 

(d) For the purpose of computing taxable net income 
expenses in connection with recapitalization o|f the business 
are not allowable deductions from gross income. 

(e) This amount was charged to the Reserve for taxes 
but constitutes an allowable expense. 

11 (f) This item constitutes an allowable deduction 

and charged to Reserve for Taxes in error. 

(g) and (h) To allow proper deductions for Capital Stock 
and Franchise Taxes. 

i 

i 
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Schedule 3. 
Computation of Tax. 
Income Tax. 


Net income for taxable year, Schedule 1. $480,279.22 

Income tax 12^ per cent J . 60,034.90 

Total tax assessable. $60,034.90 

Total previously assessed, April, 1925, Account, 

Additional tax to be assessed. $5,513.28 


12 [Stamp:] United States Board of Tax Appeals. 

Filed May 5, 1931. 

United States Board of Tax Appeals. 

Docket No. 43995. 

The Pictorial Review Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, in answer to the amended petition of the above-named 
taxpayer, admits and denies as follows: 

First, Second. Admits the allegations contained in para¬ 
graphs First and Second of amended petition. 

Third. Admits the allegations contained in paragraph 
Third with the exception of the last statement relative to 
taxes, as follows “erroneously and illegally paid by peti¬ 
tioner to the United States for the year 1924,” which is 
hereby denied. 

Fourth. (l)-(3) Denies the assignments of error con¬ 
tained in paragraph Fourth subdivisions (1) to (3) inclu¬ 
sive of amended petition. 

Fifth. (l)-(3) Denies the allegations contained in para¬ 
graph Fifth, subdivisions (1) to (3) inclusive of amended 
petition. 
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Further answering said petition, respondent avers that 
The Excella Corporation elected to file a separate return 
for the year 1924 which was accepted as correct by the 
respondent. 

Denies generally and specifically each and every allega¬ 
tion contained in the amended petition not hereinbefore 
admitted, qualified or denied. 

Wherefore it is prayed that taxpayer’s appeal be denied. 
(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue . 

Of Counsel: 

J. M. LEINENKUGEL, 

T. G. HISTON, 

Special Attorneys, 

Bureau of Internal Revenue . 

13 A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

26 B. T. A., —. 

United States Board of Tax Appeals. 

i 

Docket No. 43995. j 
The Pictorial Review Company, Petitioner, 

' i ' 

v ! 

v * 

Commissioner of Internal Revenue, Respondent. 
Promulgated June 17, 1932. ! 

i 

i 

1 . Filing of separate return for the year| 1924 by one 
member of affiliated group held to constitute an election 
under section 240, Revenue Act of 1924, even! though when 
return was filed Commissioner’s regulation^ and rulings, 
which denied right to affiliation, were later repudiated and 
affiliation was admitted. Permission to change basis not 
having been obtained, right to include income of such mem¬ 
ber in consolidated return denied. 

2. Bond discount held deductible from inconjie on pro-rata 
basis. 
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3. Total accrued capital stock tax liability for the year 
1924 held deductible from income for that year. 

Nelson T. Hartson, Esq., and James C. Rogers, Esq., for 
the petitioner. 

T . G . Histon, Esq., and T. M. Leinenkugel, Esq., for the 
respondent. 

This proceeding involves the redetermination of peti¬ 
tioner’s income tax liability for the year 1924. The amount 
of $19,499.49 is in controversy, $5,513.28 thereof being as¬ 
serted by respondent as a deficiency and $13,986.21 being 
claimed by petitioner as an overpayment. Petitioner 
alleges that respondent erred: (1) in not computing and 
determining its income-tax liability upon the basis of a con¬ 
solidation, affiliating petitioner with certain other corpora¬ 
tions, including The Excella Corporation; (2) in increasing- 
petitioner’s income in the amount of $17,526.65, disallowed 
by respondent as an allowable deduction for alleged re¬ 
capitalization expense; and (3) in increasing petitioner’s 
income in the amount of $4,514, disallowed as an unallow¬ 
able deduction of accrued capital stock tax, and, at 
14 the same time, decreasing petitioner’s income by 
only $3,247 as an additional deduction for capital 
stock tax paid in the year 1924. 

Findings of Fact. 

During the year 1924 The Pictorial Review Company of 
Georgia, The Pictorial Review Holding Company, The 
Publishers’ Commercial Corporation, The Ninth Avenue 
and Thirty-fourth Street Corporation, The Excella Corpo¬ 
ration, and this petitioner, The Pictorial Review Company, 
were duly organized and existing corporations. Petitioner 
owned all the issued and outstanding stock of each of the 
other above named corporations, except The Excella Corpo¬ 
ration, of which petitioner owned 20.94 per centum of its 
issued stock. Of the balance 76.05 per centum was owned 
by the various stockholders of petitioner, making a total of 
96.99 per centum of the issued stock of The Excella Corpo¬ 
ration owned by petitioner or petitioner’s stockholders. 
Respondent now admits, and we so find, that during the 
year 1924, The Excella Corporation was affiliated with peti¬ 
tioner and with the corporations of which petitioner owned 
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100 per centum of the issued stock, within the meaning of 
section 240 of the Revenue Act of 1924. j 

On or about March 15, 1925, a tentative consolidated 
return for the year 1924 was filed by and on behalf of peti¬ 
tioner and all the above named affiliated companies, except 
The Excella Corporation, and on or about i\|pril 15, 1925, a 
final consolidated return for the same period was filed by 
and on behalf of the same corporations. 

On or about March 15, 1925, a separate I return for the 
year 1924 was filed by The Excella Corporation. On or 
about January 19, 1927, with the consent j)f The Excella 
Corporation, an amended consolidated return for the year 
1924 was filed by and on behalf of all the aforesaid corpo¬ 
rations, including The Excella Corporation. 

15 Petitioner was engaged in the business of publish¬ 
ing a fashion magazine and manufacturing dress 
patterns. Previously the patterns it manufactured were 
unprinted. A competitor put on the market!a pattern upon 
which directions for dress making therefroin were printed 
and which was superior to the unprinted pattern put out 
by petitioner. As a result, petitioner’s business suffered 
a substantial loss and it was forced to manufacture a 
printed pattern. To avoid abandonment ojf its plant and 
facilities for the manufacture of the unprinted pattern, 
petitioner caused The Excella Corporation jto be organized 
and continued to manufacture and sell the cheaper patterns 
as Excella patterns. The Excella Corporation had no 
separate plant or place of business and nq 1 officers or em¬ 
ployees who Avere not officers and employees of petitioner. 
Its entire business was carried on by petitioner as a depart¬ 
ment of its own business and it was availed of only 
because, for competitive reasons, petitioner did not wish to 
market the cheaper patterns under its own name. As a 
practical matter it was impossible to accurately segregate 
the business and accounts of The Excella Corporation from 
those of petitioner. 

The several returns for the year 1924 filed by petitioner 
and its various subsidiaries, including The! Excella Corpo¬ 
ration were prepared by Jay A. Weber, who was secretary 
of each of these companies. At the time he prepared the 
returns, Weber believed that, because its business was little 
more than a department of petitioner’s business, the in¬ 
come of The Excella Corporation should be included in a 
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consolidated return with petitioner and its other affiliated 
corporations but there existed in his mind a doubt, whether, 
under the law, The Excella Corporation could be properly 
so affiliated. Affiliation was denied to this company by the 
Commissioner’s Regulations (Article 633, Regulations 65) 
and the rulings of the Bureau of Internal Revenue 
16 in force at the time he prepared the returns and, 
therefore, having knowledge of the construction 
placed upon the statute by them, and wishing to be within 
the law, he prepared and caused to be filed a separate 
return on behalf of The Excella Corporation. Petitioner 
has not requested, nor received, permission from respond¬ 
ent to file a consolidated return for the year 1924 and to 
include therein income of The Excella Corporation. 

For the year 1924, The Excella Corporation sustained a 
net loss in the amount of $137,558.40. For that year peti¬ 
tioner and its subsidiaries, except The Excella Corporation, 

disclosed bv their books of account a consolidated net in- 
•> 

come of $388,210.84, which respondent has increased in the 
amount of $92,068.38. Said increase is accepted by peti¬ 
tioner as correct except as to those items here in issue. 

During the year 1924 petitioner sold, at a discount of 
IOV 2 per centum, an issue of bonds amounting to $3,250,000, 
and maturing fifteen years from and after April 1, 1924. 
Petitioner deducted from its income as the part of the dis¬ 
count applicable to the balance of the year 1924, $17,062.50. 
This amount, plus $464.15, representing bond premium, 
respondent disallowed as a deduction from income on the 
ground that it represented reorganization expense. 

During the year 1924 petitioner accrued on its books the 
sum of $4,514 as a reserve for Federal capital stock taxes 
for the period ended June 30, 1925, and in 1924 paid the 
amount of $3,247. On or about October 2, 1925, respondent 
determined that petitioner’s liability for such taxes for that 
period was $4,158. Petitioner accepted respondent’s de¬ 
termination and thereafter paid the difference of $911 and 
charged this amount against its reserve. 

During the year 1924 petitioner kept its books of account 
and made its returns upon the accrual basis and for that 
year paid as Federal income taxes on behalf of itself and 
its affiliated corporations the sum of $54,521.62. 
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Opinion. 


15 


17 

Goodbich : 

i 

That the filing of a separate return by a taxpayer corpo¬ 
ration constitutes a binding election under section 240, 
Revenue Act of 1924, and that, in event of tjie filing of a 
separate return by one of a group of affiliated Corporations, 
the liability of each member of the group mpst be deter¬ 
mined upon a separate basis, is so firmly established by de¬ 
cisions of this Board and of the courts as to make citations 
here unnecessary. The election, once made, j must be ad¬ 
hered to until permission to change the basisj is requested 
and received of the Commissioner. 

Petitioner contends that the filing of the I separate re¬ 
turn by The Excella Corporation for the year 1924 did 
not constitute an election—the exercise of the option per¬ 
mitted by the statute—for the reason that, ih view of the 
construction placed upon the statute by the (Commissioner 
as published in his regulations and rulings of his bureau, 
there existed grave doubt as to whether these corporations 
were affiliated and, therefore, it had no choice in the mat- 
ter but was forced to exclude from the consolidated return 
of the affiliated group the income of The Excella Corpora¬ 
tion and to report it upon a separate return; citing Dexter 
Sulphite Pulp & Paper Co., 23 B. T. A. 227; Torrington Co. 
of Connecticut, 21 B. T. A. 1431, and Duplex Envelope Co., 
21 B. T. A. 692. ! 

Respondent, although forced to repudiate his interpreta¬ 
tion of the statute (T. D. 4100, VI-2 C. B. Ij29; G. C. M. 
8982, X-l C. B. 250) which was the sole cause for the filing 
of the separate return by The Excella Corporation, and 
now admitting that The Excella Corporation ^nd petitioner 
were affiliated, nevertheless maintains that an| election was 
made by the filing of that return, and, having been made, 
it is binding, and petitioner cannot now include the income 
of The Excella Corporation for the year 1924 with its own 
since it has neither requested nor received permission to 
change the basis. ! 

18 The cases relied upon by petitioner! may be dis¬ 
tinguished from the case at bar. In Duplex Envel¬ 


ope Co., supra, it was held that, because the 


dormant during the year in controversy and filed no return, 


company lay 
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it was not faced with the necessity of making an election 
with respect to the basis upon which it should report its 
income until the succeeding year, when it chose to file upon 
the consolidated basis. In the Torrington case it was held 
that the return filed was a consolidated return. The facts 
concerning ownership of the several corporations were in 
doubt in Dexter Sulphite Pulp & Paper Co., supra, and for 
that reason it was held that the filing of a separate return 
by one of the companies did not constitute an election for 
the group since it was impossible at that time to determine 
the ownership of the companies, and, in turn, thus impos¬ 
sible to determine their affiliated status. 

In the instant case, the facts concerning ownership were 
not in doubt. They were established and the only doubt 
which existed concerned the proper interpretation of the 
statute. Petitioner’s argument that this doubt was suffi¬ 
cient to bar it exercising a free choice and prevent the filing 
of the separate return by The Excella Corporation from 
constituting an election under the statute, is fully answered 
in the decision in Radiant Glass Co. v. Burnet, 54 : Fed. (2d) 
718, affirming 16 B. T. A. 610, a case arising under similar 
provisions of the Revenue Act of 1921, wherein the court 
said: 

When appellant came to make out and file its return for 
the year 1922, it was entitled, if affiliated with the Times- 
Record Company, to file either a separate or consolidated 
return. The ruling of the Commissioner upon the Question¬ 
naire in the prior year did not prevent or impair the free 
exercise of that right. Such a ruling does not have the 
force of law, nor are the courts bound by it. United States 
v. Hurst, 2 F. (2d) 73. The status of appellant and the 
Times-Reeord Company was to be finally determined by the 
courts, and not by the commissioner. Fidelity Nat. Bank v. 
Commissioner, 39 F. (2d) 58, 61. Accordingly it was the 
right of appellant if affiliated to file a consolidated return 
if it so elected, and to appeal to the Board of Tax Appeals 
and to the courts for a judicial determination of its 
rights. * * * 

19 The courts have uniformly held that the right of 
choice or election to file one or another sort of re¬ 
turn is exercised by filing the return. Lucas v. Nat. Base - 
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ball Club, 42 F. (2d) 984; Alameda Inv. Co. v. McLaughlin, 
33 F. (2d) 120; Levi Strauss Realty Co. v. tfnited States, 
41 F. (2d) 55. 

####**# 

i 

I 

Moreover, it is held in Alameda Inv. Co. v.j McLaughlin , 
supra, a case bearing some analogies with ttjis, that a re¬ 
fusal of the Commissioner of Internal Reveiiue to permit 
corporations to file a consolidated return of income under 
Revenue Act of 1921, sec. 240 (a), 42 Stat. 260, for an in¬ 
come year in which separate returns had theretofore been 
filed, is not a breach of a legal obligation arid not subject 
to review, irrespective of the right of such corporations to 
have filed a consolidated return in the first instance. This 
conclusion, based upon the terms of section 240 (a), supra, 
is manifestly correct, and is conclusive in this [case. 

The inequities of this case are apparent, but in applying 
the taxing statutes we cannot always do equity, and we are 
constrained to hold that respondent did not ej:r in refusing 
to determine petitioner’s liability for the yeajr 1924 upon a 
basis of consolidation, affiliating petitioner with The Ex- 
cella Corporation. 

With respect to the second issue, we have previously held 
that where bonds are issued by a corporation at a discount, 
the net amount of such discount is deductible and should 
be pro-rated over the life of the bonds in determining net 
income. Chicago, Rock Island & Pacific Ry. Co., 13 B. T. A. 
988; Kansas City, Southern Ry. Co., 16 E>. T. A. 665; 
Terminal Ry. Association of St. Louis, 17 B. T. A. 1135. In 
accordance therewith the amount of $17,0621.52, being the 
proper proportion of said discount applicable to the year 
1924, should be deducted from petitioner’s income for that 
year. We sustain respondent’s action in disallowing as a 
deduction the sum of $464.13, which was charged off in 
excess of $17,062.52. Beyond the statement that this dif¬ 
ference represents bond premiums of some s<j>rt, the record 
is silent with respect thereto. j 

20 We hold petitioner entitled to a tbtal deduction 
from income for the year 1924 in the amount of 
$4,158 on account of Federal capital stock t^x accrued for 
the period ended June 30,1925. That tax is ai special excise 
tax, levied by section 700 (a) (1) of the Revenue Act of 
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1924. Special taxes are payable in advance (see section 
3173, U. S. R. S.) and so accrue, become due and are pay¬ 
able as of the first day of the taxable period—in this case 
July 1,1924. The fact that the exact amount of petitioner’s 
liability therefor was not determined until after the close 
of the taxable period is not controlling. The full amount 
of such liability is a proper deduction for the year 1924, 
petitioner keeping its accounts and making its returns on 
the accrual basis. See Borden Mfg. Co., 6 B. T. A. 276; 
Ko'ssar & Co., Inc., 16 B. T. A. 952; Brooklyn Union Gas 
Co., 22 B. T. A. 507. 

Judgment will be entered under Ride 50. 

21 United States Board of Tax Appeals. 

Docket No. 43995. 

The Pictorial Review Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to findings of fact and opinion herein promul¬ 
gated June 17, 1932, and directing that the deficiency be 
determined and decision entered under Rule 50, respondent 
on August 8, 1932, filed a proposed recomputation of the 
deficiency and notice thereof. A notice of hearing under 
Rule 50, together with a copy of said proposed recomputa¬ 
tion, was served on petitioner. Pursuant to such notice, 
the proceeding came on for hearing on August 31, 1932, and 
the petitioner having failed to appear or to oppose such 
proposed recomputation, it is 

Ordered and decided that there is a deficiency in in¬ 
come tax for the year 1924 in the amount of $3,019.09. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) LOGAN MORRIS, 

Member United States Board of Tax Appeals. 

Entered Aug. 31,1932. 


DAVID BURNET, COMMR. OF INT. REVEN! 


UE. 


19 


22 [Stamp:] United States Board of }Tax Appeals. 
Filed Nov. 16, 1932. 

United States Board of Tax Appeals. 

Docket No. 43995. 

The Pictorial Review Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Stipulation Regarding Jurisdiction on Review . 

j 

It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of T^x Appeals in 
the above entitled cause may be reviewed by! the Court of 
Appeals of the District of Columbia. This! agreement is 
made and filed pursuant to Section 1002 (d) of the Revenue 
Act of 1926. | 

THE PICTORIAL REVIEW COM¬ 
PANY, 

Petitioner , 

By NELSON T. HARTSON,j 

Attorney. 

DAVID BURNET, 

Commissioner of Internal 

Revenue , Respondent. 
By C. M. CHAREST, 

Attorney . 

23 [Stamp:] United States Board of |Tax Appeals. 

Filed Nov. 18,1932. j 

United States Board of Tax Appeals. 

Docket No. 43995. j 

The Pictorial Review Company, Petitioner, 

v. 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review . j 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 
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Your petitioner, The Pictorial Review Company, respect¬ 
fully shows: 


I. 


Jurisdiction for Review. 

This is a proceeding pursuant to the provisions of Sec¬ 
tion 1001 of the Revenue Act of 1926, as amended by Sec¬ 
tion 1101 of the Revenue Act of 1928, for review by the 
Court of Appeals of the District of Columbia of a decision 
of the United States Board of Tax Appeals entered on 
the 31st day of August, 1932 and redetermining a deficiency 
in income taxes for the calendar year 1924 against your 
petitioner in the amount of $3,019.09. 

On the sixteenth day of November, 1932, counsel for pe¬ 
titioner and counsel for respondent entered into an 
24 agreement under and pursuant to the provisions of 
Section 1002 (d) of the Revenue Act of 1926 that 
said decision of the United States Board of Tax Appeals 
may be reviewed by the Court of Appeals of the District 
of Columbia. 

II. 


Nature of Controversy. 

The controversy in this case arises from the refusal of 
the respondent, the Commissioner of Internal Revenue, to 
compute and determine petitioner’s income tax liability 
for the year 1924 upon the basis of a consolidated return 
pursuant to the provisions of Section 240 of the Revenue 
Act of 1924 (43 Stat. 253), including therein The Pictorial 
Review Company, The Pictorial Review Company of 
Georgia, The Pictorial Review Holding Company, The 
Publishers’ Commercial Corporation, The Ninth Avenue 
and Thirty-Fourth Street Corporation, and The Excella 
Corporation. 

More than 95 per cent of the voting stock of all of said 
corporations was owned by the same interests. The Pic¬ 
torial Review Company, the petitioner herein, owned all of 
the issued and outstanding stock of The Pictorial Review 
Company of Georgia, of The Pictorial Review Holding Com¬ 
pany, of The Publishers’ Commercial Corporation, and oi* 
The Ninth Avenue and Thirty-Fourth Street Corporation. 
The Pictorial Review Company and its stockholders to- 
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gether owned more than 96 per cent of the| outstanding 
stock of The Excella Corporation. More than 96 per cent 
of the issued and outstanding stock of The Pictorial Re¬ 
view Company was owned by stockholders of | The Excella 
Corporation. 

25 For the year 1924 a consolidated return was filed 
originally, including therein the income jof all of said 

corporations excepting only The Excella Corporation, for 
which a separate return was filed. The failure to include 
The Excella Corporation in the consolidated Return origi¬ 
nally filed by the petitioner for the year 1924 1 was because 
of a doubt as to whether or not The Excellaj Corporation 
technically met the requirements for affiliation with the 
petitioner. Petitioner owned of record approximately only 
20 per cent of the stock of The Excella Corporation. In 
the income tax regulations promulgated by the Commis¬ 
sioner of Internal Revenue and in force at the time the 
original returns were filed, it was provided tljat where the 
stock of two or more corporations was owned by two or 
more stockholders, the corporations would not i be held to be 
affiliated unless the percentage of stock of such corporations 
held by each stockholder was substantially the same in 
each of the corporations. Although at least 9^ per centum 
of the voting stock of both corporations was owned by the 
same interests, and although The Excella Cor 
in fact but a department of the petitioner’s 
have included The Excella Corporation in the 
returns originally filed would have been in vidlation of the 
regulations promulgated by the Commissioner of Internal 
Revenue. There was consequently a grave Idoubt at the 
time the original returns were filed whether or not The 
Excella Corporation could be included lawfuljy in the con¬ 
solidated returns which were filed. It was bdcause of that 
doubt and not because of any deliberate election on 

26 the part of the petitioner or of The ! Excella Cor¬ 
poration that a separate return for tjhe year 1924 

was at first filed for the latter company. Subsequently, 
in the year 1927, pursuant to suggestions made by officers 
and agents of the Bureau of Internal Revenue, an amended 
consolidated return was filed, which include^ therein The 
Excella Corporation. 

A similar situation existed for the years 1922, 1923, and 
1925. For those years consolidated returns were originally 


poration was 
business, fo 
consolidated 
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filed which excluded The Excella Corporation, and sub¬ 
sequently, in the year 1927, amended consolidated returns 
were filed which included The Excella Corporation. For 
all of those years the Commissioner determined peti¬ 
tioner’s tax liability upon the basis of the amended con¬ 
solidated returns which included The Excella Corporation, 
the regulations aforesaid having been amended by the Com¬ 
missioner of Internal Revenue so as to eliminate the provi¬ 
sion requiring the percentage of stock held by each stock¬ 
holder to be substantially the same in each of the affiliated 
corporations, but for the year 1924 the Commissioner re¬ 
fused to determine petitioner’s liability upon the basis 
of the amended consolidated return which included The 
Excella Corporation. 

Two other issues of a minor nature were involved in the 
proceeding before the Board of Tax Appeals. Both of 
those issues were disposed of satisfactorily by the Board 
and are not involved in this proceeding. 

III. 

Assignments of Error. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board of Tax Appeals to petitioner’s dam¬ 
age and prejudice as shown by the following assignments 
of error: 

27 1. The Board of Tax Appeals erred in holding 

that the respondent, Commissioner of Internal Reve¬ 
nue, did not err in refusing to determine petitioner’s lia¬ 
bility for the year 1924 upon a basis of consolidation, af¬ 
filiating petitioner with The Excella Corporation. 

2. The Board of Tax Appeals erred in not holding that 
petitioner’s income tax liability for the year 1924 should be 
computed and determined upon the basis of a consolida¬ 
tion affiliating the petitioner with certain other corpora¬ 
tions, namely, The Pictorial Review Company of Georgia, 
The Pictorial Review Holding Company, The Publishers’ 
Commercial Corporation, The Ninth Avenue and Thirty- 
Fourth Street Corporation, and The Excella Corporation. 

3. The Board of Tax Appeals erred in finding as a fact 
that petitioner had not requested nor received permission 
from respondent to file a consolidated return for the year 
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1924 and to include therein the income of The Excella Cor¬ 
poration. 

4. The Board of Tax Appeals erred in failing ]to find as a 
fact that the amended consolidated returns which were 
filed for the year 1924 as well as for the years |1922, 1923, 
and 1925, and which included The Excella Corporation, 
were filed pursuant to suggestions made by tl|e Revenue 
Agent and other representatives of the Bureau pf Internal 
Revenue. 

5. The Board of Tax Appeals erred in failing to find as a 
fact that the Commissioner of Internal Revenue computed 
and determined petitioner’s tax liability for the years 1922, 

1923, and 1925 upon the basis of amended consoli- 
28 dated returns which included The Excella Corpora¬ 
tion and in failing to find also that the facts in re¬ 
gard to stock ownership and doubt as to affiliated status 
were the same in 1924 as in the other years. 

6. The Board of Tax Appeals erred in entering its de¬ 

cision of redetermination that petitioner owes d deficiency 
of income taxes for the year 1924 in the amount if $3,019.09 
and in failing to decide that there is a refund of income 
taxes due to petitioner for the year 1924 in the amount of 
$13,986.21. ! 

Wherefore your petitioner prays that the decision of the 
Board of Tax Appeals entered herein be reviewed and re¬ 
versed by this Honorable Court in so far as i\ relates to 
the refusal to compute and determine petitioner’s income 
tax liability for the year 1924 upon the basis of an affilia¬ 
tion including therein The Excella Corporation, and for 
such other and further relief as the Court may deem meet 
and proper in the premises. 

THE PICTORIAL REVIEW COM¬ 
PANY, | 

Petitioner, I 

(Sgd.) By NELSON T. HAETSON, 

Attorney. 

| 

City of Washington, 

District of Columbia, ss: 

Nelson T. Hartson, being duly sworn, deposes and says 
that he is attorney for petitioner, that he knows the con- 
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tents of the foregoing petition, that to the best of his 

29 knowledge and belief the statements therein are true, 
and that the assignments of error are well taken and 

intended to be argued. 

(Sgd.) 1 NELSON T. HARTSON. 

Subscribed and sworn to before me this 17th day of No¬ 
vember, 1932. 

(Sgd.) marie McDonald, 

[notarial seal.] Notary Public, D . C. 

30 [Stamp:] United States Board of Tax Appeals. 
Lodged Jan. 18, 1933. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jan. 18, 1933. 

United States Board of Tax Appeals. 

Docket No. 43995. 

The Pictorlal Review Company, Petitioner, 

vs. 

David Burnet, Commissioner of Internal Revenue, Re- 

pondent. 

Statement of Evidence . 

The above cause came on for hearing at Washington, 
D. C., before the Honorable E. J. Goodrich, Member of the 
United States Board of Tax Appeals, upon the sixth day of 
May, 1931, there being present the petitioner and respond¬ 
ent by their respective counsel. 

The following is a statement in narrative form of the 
evidence adduced at the hearing of the above-entitled cause 
and material to the third, fourth, and fifth assignments of 
error as set forth in the petitioner’s petition to the Court 
of Appeals of the District of Columbia for a review of the 
decision entered herein by the Board of Tax Appeals. 

Mr. Jay A. Weber, called as a witness for and on 
behalf of the petitioner, having been first duly sworn, was 
examined and testified that he was Secretary of The Pic- 
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torial Review Company and supervised the preparation 
and filing of the tax returns of The Pictorial 'Review Com¬ 
pany and its subsidiary corporations. There was great 
doubt in his mind as to the affiliated status of the Excella 
Corporation during the year 1924, and this doubt arose 
for two reasons: first, The Pictorial Review Company 
owned approximately only 20% of the stock of the 
31 Excella Corporation, and the ownership of stock by 
the stockholders of both companies w&s not in the 
same proportion. At that time he thought the companies 
should have been consolidated, but did not know how to do 
it under the law. Separate tax returns were* filed for the 
years 1922,1923, 1924 and 1925 by the Excella j Corporation. 
In 1926 a Revenue Agent made an examination of the books 
and records of The Pictorial Review Compan^ and Excella 
Corporation and met with difficulty in segregating the ac¬ 
counts of these corporations. He suggested ithat the cor¬ 
porations be consolidated. Later on a conference was had 
in New York and the conferee also suggested that con¬ 
solidated returns be filed. As a result of thi^ examination 
and conference, amended consolidated returns! were filed in 
1927, including Excella Corporation. The Commissioner 
accepted the amended consolidated returns i[or the years 
1922, 1923 and 1925, but not for 1924; that the facts with 
respect to stock ownership were the same for );he year 1924 
as for the years 1922, 1923 and 1925. In thfe interim be¬ 
tween March 15, 1925 and January, 1927 no request for a 
ruling from the Bureau was made by the corporations with 
respect to the affiliated status of Excella Corporation. 

i 

It is hereby stipulated and agreed that the above and 
foregoing statement of evidence, in conjunction with the 
facts stipulated, contains all the evidence introduced before 
the United States Board of Tax Appeals material to a con¬ 
sideration of the third, fourth, and fifth assignments of 
error set forth in the petitioner’s petition to!the Court of 
Appeals of the District of Columbia for a review of the de¬ 
cision entered herein by the United States I^oard of Tax 
Appeals. It is further stipulated and agreed that said 
statement as made may be approved by the United States 
Board of Tax Appeals without further notice t^> either party 
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hereto, that when so approved said statement of evi- 

32 denee may be filed in the Clerk’s office and become a 
part of the record for the purpose of the petition for 

review filed herein by The Pictorial Review Company. 

NELSON T. HARTSON, 

Attorney for the Pictorial Review Company . 

C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue, 
Attorney for Commissioner of Internal Revenue . 

January —, 1933. 

The foregoing statement of evidence on the petition for 
review of The Pictorial Review Company is hereby ap¬ 
proved, signed, and ordered to be made of record in the 
above-entitled cause this 18th dav of January, 1933. 

EDGAR J. GOODRICH, 
Member United States Board of Tax Appeals . 

33 [Stamp:] United States Board of Tax Appeals. 
Filed Jan. 25, 1933. 

United States Board of Tax Appeals. 

Docket No. 43995. 

The Pictorial Review Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe for Transcript . 

To the Clerk of the United States Board of Tax Appeals: 

Please prepare a transcript of record in this case, and 
on or before the fifteenth day of February, 1933, transmit 
the same to the Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, and include in said transcript certified 
copies of the following documents: 

L The docket entries of proceedings before the Board in 
the above entitled ease. 

2. Amended petition for redetermination filed on April 
30, 1931. 

3. Answer to amended petition filed on May 5,1931. 
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4. Findings of fact and the opinion of the jBoard pro¬ 
mulgated June 17, 1932. ! 

5. Order of redetermination entered on August 31,1932. 

6. Agreement for review by the Court of Appeals of the 

District of Columbia filed November 16,1932. 

34 7. Petition for review filed November 18, 1932. 

8. Statement of evidence approved and filed Jan¬ 
uary 18, 1933. | 

9. Stipulation for order enlarging time for idling record 
filed January 19,1933. Not included in record. 

10. Order of the Board enlarging time for filifig record in 
the Court of Appeals of the District of Columbik to and in¬ 
cluding February 15,1933. Not included in record. 

11. This prsBcipe for transcript. [ 

Said transcript to be prepared as required by law and the 
rules of the Court of Appeals of the District of Columbia. 

We hereby agree that the above and foregoing praecipe is 
correct; that the records, documents, papers, and proceed¬ 
ings therein set forth are sufficient for a complete record in 
this cause on appeal, and we hereby adopt the foregoing as 
a list designated by each of the parties to this ck^se to com¬ 
plete said transcript, and we hereby waive the issuance and 
service of notice upon any party hereto, and agree that said 
praecipe shall be obeyed by, and acted upon by the Clerk as 
fully and to all intents and purposes in the same manner as 
if said praecipe had been regularly filed and k true copy 
thereof served upon each party hereto. 

(Sgd.) NELSON T. HARTSdN, 

(Sgd.) JAMES C. ROGERS, ! 

Attorneys for Petitioner. 

C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent. 

35 United States Board of Tax Appeals, Washington. 

Docket No. 43995. 

The Pictorial Review Co., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. \ 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 34, inclusive, 
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contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office as 
called for by the Praecipe in the appeal (or appeals) as above 
numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix the 
seal of the United States Board of Tax Appeals, at Wash¬ 
ington, in the District of Columbia, this 9th day of Febru¬ 
ary, 1933. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals . 

36 United States Board of Tax Appeals. 

Docket No. 4/3995. 

The Pictorial Review Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time . 

* 

Pursuant to stipulation filed by the parties, it is 

Ordered that the time for preparation of the evidence and 
transmission and delivery of the record sur petition for re¬ 
view of the above entitled proceeding in the Court of Ap¬ 
peals for the District of Columbia, be and it is hereby ex¬ 
tended to Februarv 15, 1933. 

(Signed) * LOGAN MORRIS, 

Member . 

Dated Washington, D. C., Jan. 19,1933. 

jd. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals , 

Endorsed on cover: Board of Tax Appeals. No. 5901. 
The Pictorial Review Company, appellant, vs. David Burnet, 
Commissioner of Internal Revenue. Court of Appeals, Dis¬ 
trict of Columbia. Filed Feb. 9, 1933. Henry W. Hodges, 
Clerk. 
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I. Where all except one of several corporaf 
tions which are affiliated within the meaning 
of Section 240 of the Revenue Act of 1921 
filed a consolidated return, and the filing of 
a separate return by the corporation which 
was not included in the consolidated returh 
was required by a regulation of the Trea¬ 
sury Department, the filing of the separate 
return by such corporation did not consti¬ 
tute the exercise of an election to be taxed 
separately, and the regulation later having 
been amended so as to permit the affiliation 
of such corporation with the other affiliate^ 
corporations, such corporation with its con¬ 
sent may be included in an amended consoli¬ 
dated return which includes all of the affilia¬ 
ted corporations, and the tax liability should 
be computed upon the basis of the amended 
consolidated return .L 


II. Appellant’s original return for the yeat 
1924 was a consolidated return, and appel¬ 
lant has elected consistently and without 
exception to have its income tax liability 
determined upon a consolidated basis... .j. 
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III. Taxable net income must be computed in ac¬ 
cordance with such method as reflects 
clearly the true income of the taxpayer. 

The computation of appellant’s taxable net 
income upon the basis of a consolidated re¬ 
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poration is necessary in order to determine 
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IN THE 


Court of Uppeate, Jifetrict of Columbia 


January Term, 1933. 


No. 5901. 


The Pictorial Review Company, Appell 


vs. 


ant. 


Guy T. Helvering, Commissioner of Internal 

Revenue, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


I 


PRELIMINARY STATEMENT. I 

The case is before the Court under authority of See- 
tion 1001 (a) of the Revenue Act of 1926 as amended 
by Section 1101 of the Revenue Act of 1932, j 47 Stat. 
286, 26 U. S. C. A. Sec. 1224, upon the petitiop of The 
Pictorial Review Company, the appellant herein, for 
the review of a decision of the United States |3oard of 
Tax Appeals making a determination of the appel¬ 
lant’s Federal income tax liability for the year 1924, 


i 


i 
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The case was heard before the Board of Tax Ap¬ 
peals on the 6th day of May, 1931; the Board’s deci¬ 
sion was entered the 31st dav of August, 1932; and 
the appellant’s petition for the review of the Board’s 
decision was filed the 18th day of November, 1932. (R. 
2.) By stipulation filed the 16th day of November, 
1932, it was agreed between the Commissioner of In¬ 
ternal Revenue and the appellant that the Board’s 
decision should be reviewed by the Court of Appeals 
of the District of Columbia. (R. 19.) 

This case was before the United States Board of 
Tax Appeals in a proceeding brought by The Pic¬ 
torial Review Company, the appellant herein, for the 
redetermination of an alleged deficiencv in income taxes 
for the year 1924 in the amount of $5,513.28, claimed 

and determined in that amount bv the Commissioner 

* 

of Internal Revenue. The appellant was advised of 
the Commissioner’s determination bv a letter from 
the Commissioner under date of March 8, 1929. (R. 

7.) The computation of the alleged deficiency was 
contained in a statement which accompanied the Com¬ 
missioner’s letter. (R. 8-10.) 

STATEMENT OF THE CASE. 

There is only one issue involved in this appeal and 
that is whether appellant’s income tax liability for the 
year 1924 shall be computed and determined upon the 
basis of a consolidated return of net income pursuant 
to the provisions of Section 240 of the Revenue Act 
of 1924 (43 Stat. 288), including therein The Excelln 
Corporation with the appellant and certain other cor¬ 
porations with which appellant was affiliated, namely, 
The Pictorial Review Company of Georgia, The Pic¬ 
torial Review Holding Company, The Publishers Com- 
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ho ques- 
borpora- 


mercial Corporation, and The Ninth Avenue and 
Thirty-fourth Street Corporation. There is 
lion regarding the affiliated status of these 

i 

lions. The Commissioner has admitted thaj: during 
Ihe year 1924 all of said corporations were [affiliated 
within the meaning of Section 240 of the Revenue Act 
of 1924. (R. 12.) The Commissioner contends that 
appellant’s tax liability should not be comptited and 
determined upon the basis of a consolidate^ return 
on the ground that for the year 1924 The Excella Cor¬ 
poration, one of said affiliated corporation^, elected 
to file a separate return. (R. 11.) Appellant [contends 
that the circumstances under which a separajte return 
was filed for the year 1924 by The Excella Corporation 
were not such as to constitute an election to| have its 
tax liability determined upon a separate bhsis, that 
appellant exercised an election to have its liability de¬ 
termined upon the basis of a consolidated rejturn, and 
that the computation of appellant’s taxable npt income 
upon the basis of a consolidated return including 
therein The Excella Corporation is necessary in order 
to determine appellant’s true income. 

Appellant and its affiliated corporations 'were en¬ 
gaged in the business of publishing a fashion mag¬ 
azine and manufacturing dress patterns. At first the 
patterns it manufactured were unprinted, j A com¬ 
petitor put on the market a pattern upon jwhich di¬ 
rections for dressmaking therefrom were printed and 
which was superior to the unprinted patterns manu¬ 
factured by appellant. As a result, appellant’s busi¬ 
ness suffered a substantial loss and it was (forced to 
manufacture a printed pattern. To avoid! abandon¬ 
ment of its plant and its facilities for the | manufac¬ 
ture of the unprinted pattern, appellant chused The 
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Excella Corporation to be organized and continued 
to manufacture and sell the cheaper patterns as Ex¬ 
cella patterns. The Excella Corporation had no sep¬ 
arate plant or place of business and no officers or em¬ 
ployees who were not officers and employees of ap¬ 
pellant. The entire business of The Excella Corpora¬ 
tion was carried on by appellant as a department of 
its own business, and The Excella Corporation was 
availed of only because for competitive reasons appel¬ 
lant did not wish to market the cheaper patterns un¬ 
der its own name. As a practical matter it was im¬ 
possible to segregate accurately the business and the 
accounts of The Excella Corporation from those of 
appellant. (R. 13.) 

Appellant owned 20.94 per centum of the stock of 
The Excella Corporation and 76.05 per centum was 
owned by various stockholders of the appellant cor¬ 
poration. Thus appellant and appellant’s stockhold¬ 
ers together owned 96.99 per centum of the stock of 
The Excella Corporation. Appellant owned all of the 
stock of its other affiliated corporations. (R. 12.) 

On or about March 15, 1925, a consolidated return 
for the year 1924 was filed by and on behalf of appel¬ 
lant and appellant’s affiliated corporations except The 
Excella Corporation, for which a separate return was 
filed. (R. 13.) The inclusion of The Excella Cor¬ 
poration in the consolidated return was at that time 
prohibited by Article 633 of Treasury Department 
Regulations 65, relating to the income tax under the 
Revenue Act of 1924. (R. 14.) Section 240 (c) of 

the Revenue Act of 1924 provided that two corpora¬ 
tions should be deemed to be affiliated if at least 95 
per centum of their voting stock was owned by the 
same interests. Article 633 of Regulations 65 as orig- 
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inally promulgated and as at that time in effect pro¬ 
vided that the words 4 4 the same interests ” ijii Sec. 
240 (e) of the 1924 Act should be deemed toj apply 
only when the percentage of stock held by each! stock¬ 
holder was substantially the same in each of the cor- 

i 

porations. Although appellant and appellant’s) stock¬ 
holders together owned 96.99 per centum of the stock 
of The Excella Corporation, each stockholder (kid not 
own substantially the same percentage of stock m each 
of the corporations. (R. 12.) Consequently the affili¬ 
ation of The Excella Corporation with appellajnt was 
prohibited by the income tax regulations in effect at 
the time the separate return was filed by The Excella 
Corporation. i 

Thereafter Article 633 of Regulations 65, Relating 
to the income tax under the Revenue Act of 1924, was 
amended by eliminating the provision which required 
that the words 44 the same interests” should be deemed 
to apply only when the percentage of stock ^eld by 
each stockholder was substantially the same in each 
of the corporations. j 

On or about January 19, 1927, with the consent of 
The Excella Corporation, an amended consolidated 
return for the vear 1924 was filed including The Ex- 
eella Corporation in the amended consolidated! return. 
(R. 13.) Uncontradicted evidence adduced on behalf 
of appellant at the hearing before the Board | of Tax 
Appeals established that in 1926 a revenue agejit made 
an examination of the books and records of The Pic¬ 
torial Review Company and The Excella Corporation 
for the years 1922 through 1925 and met with diffi¬ 
culty in segregating the accounts of these corpora¬ 
tions; that the revenue agent suggested that the cor¬ 
porations should be consolidated for income t|ax pur- 


i 

i 

i 
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poses; that thereafter a conference was held in.New 
York City with representatives of the Bureau of In¬ 
ternal Revenue who also suggested that consolidated 
returns be filed for those years including therein The 
Exeella Corporation; that following this conference, 
amended consolidated returns were filed early in 1927, 
for the years 1922, 1923, 1924, and 1925, including 
therein The Exeella Corporation; that the Commis¬ 
sioner accepted the amended consolidated returns for 
the years 1922, 1923, and 1925, but not for 1924; and 
that the facts with respect to stock ownership were 
the same for the year 1924 as for the years 1922, 1923, 
and 1925. (R. 25.) 

ASSIGNMENTS OP ERROR. 

By the assignments of error (R. 22-23) the appel¬ 
lant presents the following contentions: 

1. The Board of Tax Appeals erred in holding that 
the respondent, Commissioner of Internal Revenue, 
did not err in refusing to determine petitioner’s li¬ 
ability i'or the year 1924 upon a basis of consolidation, 
affiliating petitioner with The Exeella Corporation. 

2. The Board of Tax Appeals erred in not holding 
that petitioner’s income tax liability for the year 1924 
should be computed and determined upon the basis 
ot* a consolidation affilating the petitioner with certain 
other corporations, namely, The Pictorial Review 
Company of Georgia, The Pictorial Review Holding 
Company, The Publishers’ Commercial Corporation, 
The Ninth Avenue and Thirty-fourth Street Corpora¬ 
tion, and The Exeella Corporation. 

3. The Board of Tax Appeals erred in finding as a 
fact that petitioner had not requested nor received 
permission from respondent to file a consolidated re- 


turn for the vear 1924 and to include therein the in- 

*> 

come of The Excella Corporation. j 

4. The Board of Tax Appeals erred in failing to 
find as a fact that the amended consolidated! returns 
which were filed for the year 1924 as well as! for the 
years 1922, 1923, and 1925, and which included The 
Excella Corporation, were filed pursuant to sugges¬ 
tions made by the Revenue Agent and other represen¬ 
tatives of the Bureau of Internal Revenue. 

5. The Board of Tax Appeals erred in failing to find 
as a fact that the Commissioner of Internal Revenue 
computed and determined petitioner’s tax liability for 
the years 1922, 1923, and 1925 upon the Oa^is of 
amended consolidated returns which indeed The 
Excella Corporation and in failing to find a|lso that 
the facts in regard to stock ownership and c|oubt as 
to affiliated status were the same in 1924 as in the 
other years. 

6. The Board of Tax Appeals erred in entering its 

decision of redetermination that petitioner owes a de¬ 
ficiency of income taxes for the year 1924 in the! amount 
of $3,019.09 and in failing to decide that thpre is a 
refund of income taxes due to petitioner for the year 
1924 in the amount of $13,986.21. j 

i 

i 

STATEMENT OF POINTS. ! 

i 

The contentions presented by the assignments oi 
error in this case mav be resolved into the following 
propositions: 

I. Where all except one of several corporations 
which are affiliated within the meaning of Section 240 
of the Revenue Act of 1924 filed a consolidated return, 
and the filing of a separate return by the corporation 
which was not included in the consolidated retprn was 


s 


required by a regulation of the Treasury Department, 
the filing of the separate return by such corporation 
did not constitute the exercise of an election to be 
taxed separately, and the regulation later having been 
amended so as to permit the affiliation of such cor¬ 
poration with the other affiliated corporations, such 
corporation with its consent may be included in an 
amended consolidated return which includes all of 
the affiliated corporations, and the tax liability should 
be computed upon the basis of the amended consoli¬ 
dated return. 

II. Appellant’s original return for the year 1921- 
was a consolidated return, and appellant has elected 
consistently and without exception.to have its income 
tax liability determined upon a consolidated basis. 

III. Taxable net income must be computed in ac¬ 
cordance with such method as reflects clearlv the true 
income of the taxpayer. The computation of appel¬ 
lant's taxable net income upon the basis of a consoli¬ 
dated return including therein The Excella Corpora¬ 
tion is necessary in order to determine appellant’s 
true income. 
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ARGUMENT. 

i 

i. | 

j 

i 

Where All Except One of Several Corporations Which 
Are Affiliated Within the Meaning of Sebtion 240 
of the Revenue Act of 1924 Filed a Consolidated 
Return, and the Filing of a Separate Return by 
the Corporation Which Was Not Included in the 
Consolidated Return Was Required by a Regula¬ 
tion of the Treasury Department, the Filing of the 
Separate Return by Such Corporation I Did Not 
Constitute the Exercise of an Election to be Taxed 
Separately, and the Regulation Later Haying Been 
Amended so as to Permit the Affiliation of Such 
Corporation With the Other Affiliated Corpora¬ 
tions, Such Corporation With Its Consent May Be 
Included in an Amended Consolidate^ Return 
Which Includes All of the Affiliated Corporations, 
and the Tax Liability Should be Computed Upon 
the Basis of the Amended Consolidated feetum. 

i 

This case involves appellant’s Federal iiieome tax 
for the calendar year 1924, and is therefore j governed 
by the Revenue Act of 1924 (43 Stat. 253), which took 
effect as of January 1, 1924. (Sec. 283, Revenue Act 
of 1924, 43 Stat. 302.) j 

Appellant contends that its income tax for the year 
1924 should be determined upon the basis of [a consoli¬ 
dated return including therein The Excella Corpora¬ 
tion. This was denied by the Commissioner^ who was 
sustained in his determination bv the Unitbd States 
Board of Tax Appeals. j 

The Revenue Act of 1924 provides that corporations 
which are affiliated within the meaning of Section 240 
of that Act may make separate returns or, under reg- 
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ulations prescribed by the Commissioner with the ap¬ 
proval of the Secretary, make a consolidated return 
of net income for income tax purposes, in which case 
the taxes shall be computed and determined upon the 
basis of such return. (Sec. 240, Revenue Act of 1924, 
43 Slat. 28S.) 1 

This Court has held that the right of choice or elec¬ 
tion to file one or another sort of return is exercised bv 
filing the return. Radiant Glass Co. v. Burnet , 60 App. 
D. C. 351, 54 F. (2d) 718, citing Lucas v. National Base¬ 
ball Club (C. C. A.), 42 F. (2d) 984; Alameda Invest¬ 
ment Co. v. McLaughlin (C. C. A.), 33 F. (2d) 120; 
Levi Strauss Realty Co. v. U. S. (C. C. A.), 41 F. (2d) 
55; and Rose v. Grant (C. C. A.), 39 F. (2d) 340. Ap¬ 
pellant does not dispute the correctness of the general 
rule which was recognized and applied in those cases. 
However, appellant respectfully submits that the facts 
in its case are such as to remove it from the operation 


i Rev. Act of 1924—‘ ‘See. 240. (a) Corporations which are affiliated 

within the meaning of this section may, for any taxable year, make 
separate returns or, under regulations prescribed by the Commissioner 
with the approval of the Secretary, make a consolidated return of net 
income for the purpose of this title, in which case the taxes thereunder 
shall be computed and determined upon the basis of such return. If 
return is made on either of such bases, all returns thereafter made shall 
be upon the same basis unless permission to change the basis is granted 
by the Commissioner. 

“(b) In any case in which a tax is assessed upon the basis of a 
consolidated return, the total tax shall be computed in the first instance 
as a unit and shall then be assessed upon the respective affiliated cor¬ 
porations in such proportions as may be agreed upon among them, or, in 
the absence of any such agreement, then on the basis of the net income 
properly assignable to each. There shall be allowed in computing the 
income tax only one specific credit computed as provided in subdivision 
(b) of section 236. 

“(c) For the purpose of this section two or more domestic corpora¬ 
tions shall be deemed to be affiliated (1) if one corporation owns at 
least 9.” per centum of the voting stock of the other or others, or (2) if 
at least 9."> p*^r centum of the voting stock of two or more corporations 
is owned by the same interests. A corporation organized under the 
China Trade Act, 1922, shall not be deemed to be affiliated with any 
other corporation within the meaning of this section. ” 



I 

I 


of that general rule. A careful examination of thfe facts 
in the instant case will disclose that it mav he dis- 

* i 

tinguished readily from the case of Radiant Gldss Co. 
v. Burnet, supra , as well as from the cases which were 
cited in that case. j 

The separate return was filed by The Excellja Cor¬ 
poration because at that time the inclusion of T^ie Ex- 
cella Corporation in the consolidated return w^s pro¬ 
hibited by Article 633 of Treasury Department Regula¬ 
tions 65, relating to the income tax under the Revenue 
Act of 1924. (R. 14.) This regulation was tljie sole 

cause for the filing of the separate return by T]he Ex- 
cella Corporation. (R. 15.) | 

Sec. 240 (c) of the Revenue Act of 1924 provided 
that two corporations should be deemed to be affiliated 
if at least 95 per centum of their voting stofek was 
owned bv the same interests. However, Article 633 of 
Regulations 65, as originally promulgated and as in 
elfect at the time the separate return was filed by The 
Excella Corporation, provided that the words “the 
same interests” in Sec. 240 (c) of the 1924 Act should 
be deemed to apply only when the percentage pf stock 
held by each stockholder was substantially the £ame in 
each of the corporations. 1 Although appellant knd ap- 

- " i 

1 He". 05—“Art. G33. When corporations are affiliated.—Tw (0 or more 
domestic corporations will be deemed to be affiliated (a) if one cor¬ 
poration owns at least 95 per cent of the voting stock of th^ other or 
others, or (b) if at least 95 per cent of the voting stock of t\tfo or more 
corporations is owned by the same interests. A corporation organized 
under the China Trade Act, 1922, will not be deemed to be affiliated 
with any other corporation within the meaning of this article. The 
words ‘the same interests’ shall be deemed to mean the same individual, 
partnership, or corporation, or the same individuals, partnerships, or 
corporations, but when the stock of two or more corporation^ is owned 
by two or more individuals, by two or more partnerships, orjby two or 
more corporations, the corporations will not be held to be affiliated un¬ 
less the percentage of stock of such corporations held by each [individual 
each partnership, or each corporation is substantially the saipe in each 
of the corporations.” 


i 

l 
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pedant’s stockholders together owned 96.99 per centum 
of the stock of The Excella Corporation, each stock¬ 
holder did not own substantially the same percentage 
of stock in each of the corporations. (R. 12.) Conse¬ 
quently the affiliation of The Excella Corporation with 
appellant was prohibited by the income tax regulations 
in effect at the time the separate return was filed by 
The Excella Corporation. In the year 1927 this regula¬ 
tion which prohibited the affiliation of The Excella 
Corporation with appellant was amended retroactively 
by eliminating the provision which required that the 
words 4 ‘the same interests” should be deemed to apply 
only when the percentage of stock held by each stock¬ 
holder was substantiallv the same in each of the cor- 

* 

porat ions. (T. D. 4100.) : In the same year, with the 
consent of The Excella Corporation, an amended con¬ 
solidated return for the vear 1924 was filed bv and on 

» • 

behalf of appellant and all of its affiliated corporations, 
including The Excella Corporation. (R. 13.) 

It is extremely important to observe that the regula¬ 
tion (Article 633, Regulations 65) which denied affilia¬ 
tion between appellant and The Excella Corporation, 
and which was the sole cause for the filing of the sep¬ 
arate return by The Excella Corporation, was a regula¬ 
tion prescribed by the Commissioner of Internal Reve¬ 
nue with the approval of the Secretary of the Treasury 
in pursuance of statutory authority. Section 240 (a) 
of the Revenue Act of 1924 (43 Stat. 288) authorized 
the Commissioner with the approval of the Secretary 
to prescribe regulations for the making of consolidated 
returns. By Section 1001 of the same Act (43 Stat. 

i T. D. 4100 (Cum. Bull. VI-2, p. 120)—“Article 033 of * * * 

Regulations Oo is hereby amended by omitting from * * * said ar¬ 

ticle the last sentence thereof, having to do with the definition of the 
words ‘the same interests’ ” 
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339) the Commissioner, with the approval of the Sec¬ 
retary, was authorized 10 prescribe all needful rules 
and regulations for the enforcement of the Act. 1 It 
was in pursuance of these statutory provisions that 
Article 633 of Regulations 65 was made and promul¬ 


gated. 

As was held by this Court in the case of Radiant 
Glass Co. v. Burnet, supra, a mere ruling of t|ie Com¬ 
missioner does not have the force of law. However, 
in the instant case there was something mor^ than a 
mere ruling of the Commissioner which defied the 
affiliation. There was a regulation promulgate^! by the 
Commissioner with the approval of the Secretary of 
the Treasury in pursuance of a statutory grai^t of au¬ 
thority. It has been held repeatedly by the eoiirts that 
such regulations, in so far as not inconsistent with ex¬ 
press statutory provisions, have the force and jeffeet of 
law. Maryland Casualty Co. v. U. S., 251 U. 8>. 342, in 
which at page 349 the Supreme Court said: 


kt li is settled bv manv recent decisions of this 
Court that a regulation by a department of govern¬ 
ment, addressed to and reasonably adapted to the 
enforcement of an Act of Congress, the adminis¬ 
tration of which is confided to such department, 
has the force and effect of law if it be nojt in con¬ 
flict with express statutory provision, j United 
States v. Grimaud, 220 U. S. 506, 31 SupJ Ct. 480, 
55 L. Ed. 563; United States v. Birdsall, 233 U. S. 
223, 231, 34 Sup. Ct. 512, 58 L. Ed. 930; United 
States v. Smull, 236 U. S. 405, 409, 411, 35 Sup. 
Ct. 349, 59 L. Ed. 641; United States v. Morehead, 
243 U. S. 607, 37 Sup. Ct. 458, 61 L. Ed. 9£6.” 


i Rpv. Act 1924—“Sec. 1001. The Commissioner, with tile approval 
of the Secretary, is authorized to prescribe all needful rules jmd regula¬ 
tions for the enforcement of this Act.’ 7 
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In the year 1923, when the original returns for the 
vear 1924 were filed, it would have been directly con- 
trary to the regulations of the Commissioner pre¬ 
scribed bv him under authority of the Revenue Act of 
♦ » 

1924 to have included The Exeella Corporation in the 
consolidated return which was filed by appellant- The 
regulations forbade the affiliation. If a separate re¬ 
turn had not been filed by The Exeella Corporation 
the failure to file the separate return required by the 
regulation would have been not only a violation of 
the regulation but a misdemeanor as well. Section 
1017 (a) of the Revenue Act of 1924 (43 Stat. 343) pro¬ 
vided : 


“Any person required * * * by law or regu¬ 
lations made under authority thereof to make a 

return * * * who wilfullv fails to * * 

•> 

make such return ' * * at the time or times 

required by law or regulations shall, in addition 
to other penalties provided by law, be guilty of a 
misdemeanor, and, upon conviction thereof, be 
fined not more than $10,000, or imprisoned for not 
more than one year, or both, together with the 
costs of prosecution.” (Italics supplied.) 

The Board of Tax Appeals found as a fact that at the 
time Jav A. Weber, who was secretary of each of the 
affiliated companies, prepared their returns he believed 
that because the business of The Exeella Corporation 
was little more than a department of appellant’s busi¬ 
ness the two companies should be included in the same 
consolidated return, but that in view of the regulations 
then in force he doubted whether they were affiliated 
within the meaning of the law, and wishing to be with¬ 
in the law he prepared and caused to be filed a sep¬ 
arate return on behalf of The Exeella Corporation. 
(R. 13-14.) As heretofore stated, this was the sole 
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cause for the filing- of the separate return by The Ex- 
cclla Corporation. (R. 15.) j 

At the hearing of this case before the Board of Tax 
Appeals there was uncontradicted evidence that in the 
vear 1926 a revenue agent made an examination of the 
hooks and records of appellant and of Thei Excella 
Corporation for the years 1922 through 1925 jand met 
with difficulty in segregating the accounts of j the cor¬ 
porations ; that the revenue agent suggested jthat the 
corporations be consolidated; that later on 4 confer¬ 
ence was had in New York and the conferee (an inter¬ 
nal revenue agent representing the Commissioner of 
Internal Revenue) also suggested that consolidated re¬ 
turns be filed; and that as a result amended consoli¬ 
dated returns were filed which included The Excella 
Corporation. (R. 25.) By Treasury Decision 4100, 
which was promulgated in the year 1927, Article 633 
of Regulations 65 was amended by strikingj out the 
last sentence thereof, which was the pro vision! that de¬ 
nied affiliation between appellant and The Excella Cor¬ 
poration. It was then proper under the regulations 
for appellant and The Excella Corporation to be 
affiliated. 

The facts in the instant case are thus seen jto differ 
materially from the facts in the case of Radiant Glass 
Co. v. Burnet, supra, in which this Court applied the 
rule that the right of choice or election to file one or 
another sort of return is exercised by filing thb return. 
In that case the Radiant Glass Company and the Times- 
Record Company requested a ruling from the Commis¬ 
sioner whether thev had a right to make a consolidated 
return, and upon being advised by the Commissioner 
that they were not affiliated in law, the two companies 
filed separate returns. The ruling of the pommis- 
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consolidated return if tliev had so desired. Tile law 
clearly accorded them that right. There was noj regu¬ 
lation of the Treasury Department which denied it. 
There was not even a ruling by the Commissioner. At 
the time the separate returns were filed the two cor¬ 
porations clearly had a right to file either a consoli¬ 
dated return or separate returns, and having filep sep¬ 
arate returns, they must be considered as having made 
a free choice in the matter, and therefore under the 
law bound by the election which they had made jinless 
or until they secured the permission of the Commis¬ 
sioner to file returns upon a different basis. 

In the case of Alameda Investment Co . v. McLaugh¬ 
lin, 3o F. (2d) 120, three corporations were involved, 
the Holly Investment Company, Pacific Nash Motor 
Company, and the Alameda Investment Company. 
These three corporations made separate income t|ix re¬ 
turns for the year 1922. Thereafter they appljed to 
the Commissioner of Internal Revenue for permission 
to file a consolidated return of income for the vear 

I 

1922. The Commissioner permitted the Holly Invest¬ 
ment Company and the Pacific Nash Motor Conjipany 
to file an amended consolidated return, but refused to 
allow the Alameda Investment Company to be incjluded 
in the amended consolidated return on the ground that 
it was not affiliated with the other two corporations 
within the meaning of the law. The Court helej that 
regardless of whether the corporations might j have 
made a consolidated return in the first instance, the 
Alameda Investment Company could not be included 
in the amended consolidated return without t hej per¬ 
mission of the Commissioner. There was absolutely 
nothing in the case to show that at the time thb sep¬ 
arate returns were filed the corporations were ill any 
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way prohibited by law or by regulation from filing a 
consolidated return. The fair inference from the 
Court's statement of the case is that the filing of the 
separate returns was the result of a decision freely and 
voluntarily made by the corporations at the time tie- 
separate returns were filed. It is very*significant that 
the Court in its opinion (p. 121) said: 


“We have not lost sight of the fact that the com¬ 
plaint alleged that the separate returns were made 
through inadvertence and without knowledge that 
the taxpayers were entitled to make a consolidated 
return: but the allegation was denied by answer 
and no proof whatever was offered in its support." 
(Italics supplied.) 


From this it must be assumed that if it had been proved 
that the separate returns had been made through in¬ 
advertence and without knowledge that the taxpayers 
were entitled to make a consolidated return, the Court 
might have permitted the liability to have been deter¬ 
mined in accordance with an amended consolidated re¬ 
turn including all of the corporations. 

In the case of Leri Strauss Realty Co. r. United 
States 7 41 F. (2d) 55, two corporations were involved. 
These two corporations filed separate returns for the 
year 1921. One corporation had a net income and the 
other corporation had a net loss. The corporation 
having the net loss used the net loss as a deduction 
against net income which it had in the following year, 
and through the deduction of the net loss obtained a 
refund of its income tax for the vear 1922. There- 
after the first corporation, which had a net income in 
the year 1921, sued to recover the income tax which 
it had paid for that year on the ground that the two 


corporations were affiliated and that the net loss sus¬ 
tained by the other corporation in the year 1921 Should 
have been applied to reduce the income of the firjst cor¬ 
poration for that year. In holding’ that the tax could 
not be recovered, the Court pointed out that the sep¬ 
arate returns had been made voluntarily, and that it 
would be wrong to permit one corporation to deduct 
a loss in one year and the other corporation to jdeduct 
the same identical loss in another year. On thej pecu¬ 
liar facts of that case the Court affirmed the judgment 
of the lower court without considering the question of 
affiliation . 

The case of Rose v. Grant , 39 F. (2d) 340, involved 
a joint return made bv a husband and wife. ’[There- 

* i 

after without having been granted anv extension of 
time or permission so to do they filed or attempted to 
file separate returns, which the Commissioner refused 
to accept. At the time they filed the joint return they 
might have filed separate returns instead of the joint 
return. The right to file either wav was clearlv ac- 
corded to them bv the law and bv the regulations in 
force at the time the joint return was filed. Suclj being 
the case, the Court very properly held that an election 
had been made to have the liability determined upon 
the basis of the joint return. 

It is thus seen in each and everv one of the cases 
cited by this Court in its opinion in the Radiant Glass 
Company case there was either evidence of a definite 
and positive election made with full knowledge of the 
right to file either a consolidated of a separate teturn, 
or an absence of evidence that the filing of the separate 
return by one or more of the corporations involved 
was due to inadvertence, doubt, or the lack of oppor¬ 
tunity to make a free election at the time the separate 
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return was filed. In the Radiant Giass Company case 
it appears that the tiling of the separate returns was be¬ 
cause of a ruling, a mere expression of opinion, by the 
Commissioner of Internal Revenue. It does not ap¬ 
pear that tile affiliation was prohibited by the regula¬ 
tions in force at the time the separate return was filed, 
as it was in the instant case. At the time the separate 
return was tiled by The Excella Corporation there was 
no choice in the matter under the regulations which 
were then in force. If The Excella Corporation had 
not tiled a separate return, it would have been liable 
to the penalties provided by law for failing* to file a 
return required by the regulations. It was not until 
the vear 1927 that the regulations were changed. It 
was in that yehr, pursuant to suggestions made by the 
Commissioner's own agents, that an amended consoli¬ 
dated return was filed with the consent of The Excella 
Corporation, including therein that company with ap¬ 
pellant and its 1 other affiliated companies. As soon as 
The Excella Corporation was afforded an opportunity 
to be affiliated with appellant, it chose to be affiliated. 
Prior to that time there could not have been an elec¬ 
tion. 


The Board of Tax Appeals has recognized in several 
well considered cases that the filing of a separate re¬ 
turn by one of a group of affiliated corporations does 
not alwavs amount to the exercise of an election to 
file on a separate basis. In the case of D ext or Sul¬ 
phite Pulp and Paper Co., of al., 23 B. T. A. 227, three 
companies were involved. At the time the original 
returns were due for the taxable years involved the 
ownership of two of the companies was in litigation, 
so that there was some doubt as to whether or not the 
companies were affiliated. For two of the companies 
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no returns were filed during the litigation and the third 
company filed a separate return. Upon termination 
of the litigation amended consolidated returns!were 
filed, and it was held bv the Board that under these 
circumstances the filing of a separate return by one 
company did not constitute the exercise of option to 
be taxed on a separate basis, and the liability was de¬ 
termined ui)on a consolidated basis pursuant tb the 
amended consolidated returns. In its opinion iij that 
case the Board at page 235 said: 

i 

! 

“The question presented is whether or not un¬ 
der these facts, the filing in 1923 by the Dexter 
Company of a separate return for 1922 constituted 
an exercise of the election provided by section 240 
(a) of the Revenue Act of 1921 to file upon either 
a separate or consolidated basis. In Standard Oil 
Co. v. Hawkins, 74 Fed. 395, the court said: 
4 44 Flection,” says Dyer, 44 is the internal, free and 
spontaneous separation of one thing from another, 
existing in the mind and will.” 3 Dver, 281.!That 
designed selection can not occur if the parjty be 
ignorant of his rights. He can not deliberatelv 
select one of two or more remedies if he know of 
but one to which he is entitled. * * * In order to 
constitute a valid election, the act must be done 
with a full knowledge of the circumstances of the 
case, and the right to which the person put fo his 
election was entitled.’ In New v. Smith, 94 Kan. 
6, 145 Pac. 880, the court said: ‘An election which 
involves no freedom of choice is known as 4 . Hob¬ 
son’s choice” which is defined as a choice without 
an alternative.’ One of the most frequently quoted 
definitions of election is that by Mr. Justice 
Holmes in Snow v. Alley, 156 Mass. 193; 30 |X. E. 
691, during his service on the bench in Massachu¬ 
setts, that 4 Election exists when the party has two 
alternative and inconsistent rights, and it ;s de¬ 
termined by a manifestation of choice.’ 
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; *It appears to us to be idle to say that these 
taxpayers have made a free and deliberate choice 
of one of the two bases upon which the revenue 
act permitted corporations actually affiliated to 
make a return, when under existing conditions it 
was impossible for them to even determine the 
fact of affiliation, or, in other words, impossible to 
determine whether or not they were entitled to 
exercise the option provided by the statute." 


It would be equally fallacious in the instant case to 
say that appellant and The Kxeella Corporation made 
a free and deliberate choice, when under the regula- 
tions existing at the time their original returns for the 
year lblM were tiled the affiliation was prohibited. 

Tiie Board of Tax Appeals attempted to distinguish 
the instant case from the case of the Dexter Sulphite 
Pulp au.'J Paper Company, supra, upon the ground 
that in that ease the facts concerning’ ownership of the 
several corporations were in doubt, whereas accord¬ 
ing to tin* Board the onlv doubt which existed in the 
instant case was the proper interpretation of the stat¬ 
ute. It is submitted that this attempted distinction 
is unsound. The filing of the separate return by The 
Excella Corporation was caused by something more 
compelling than a doubt as to the proper interpreta¬ 
tion of the statute. It was made necessarv bv a regu- 
Iation prescribed by the Commissioner with the ap¬ 
proval of the Secretary pursuant to a statutory grant 
of authority. If the separate return had not been 
filed. The Excella Corporation might have been penal¬ 
ized for its failure to comply with the regulations. 
Therefore, appellant’s argument that it was pre¬ 
vented from exercising a free choice and that the filing 
of a separate return by The Excella Corporation did 
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not constitute an election under the statute is nolj an¬ 
swered by the decision of this Court in the casle of 
Radiant Glass Co. v . Burnet, supra, notwithstanding 
the assertion to the contrary by the Board of Taxj Ap¬ 
peals. As has been heretofore pointed out, in 'that 
case the filing of the separate return was not reqijired 
by a regulation, but resuited from a mere opiniop ex¬ 
pressed by the Commissioner at the request ofj the 
taxpayer. 

At least two other cases have been decided by| the 
Board of Tax Appeals in which it has been held jthat 
the tiling- of a separate return by one of several af¬ 
filiated corporations did not amount to the exercise 
of an election to tile on a separate basis. These cases 
are the Duplex Envelope Company, 21 B. T. A. 1692, 
and Torrinyton Company of Connecticut et all, 21 
B. T. A. 1431. In the case of the Duplex Envelope 
Company one other company was involved, the Duplex 
Envelope Building Corporation. The latter company 

was organized in July, 1922, but was inactive dujring 
* 

the remainder of that year. A separate return was 
tiled by the Duplex Envelope Company for the year 

1922. A consolidated return was filed for the vear 

1923, and the Board held that the taxes should be com¬ 
puted on the basis of the consolidated return, on| the 
ground that notwithstanding the filing of a separate 
return in the vear 1922, the vear 1923 was the first 
taxable year in which petitioner was confronted with 
the election of tiling either separate returns or |one 
consolidated return. The facts in that case differ 
somewhat from the facts in the instant case, but the 
underlying- principle is exactly the same, and that 
principle is that an election can not be made until 
there is an opportunity for an election. 


The case of liie Torrington Company of Connecticut 
involved nine corporations. A consolidated return 
had been regularlv tiled for several vears oil behalf of 
eight of the companies. A separate return was filed 
by the other company, which was simply a holding 
company and apparently had no income except from 
tlie dividends of one of the other companies. Reference 
to the relationship of this other company was made 
in the consolidated return which was filed, but it is 
nevertheless a fact that a separate return was filed 
each vear bv that other companv. The Board held 
that the consolidated returns constituted returns for 
the entire group and that the taxes should be com¬ 
puted accordinglv on a consolidated basis. 

It is submitted that a careful examination of the 

facts in each and everv case where affiliation was de- 

% 

nied because of the filing of a separate return by one 
or more of tlie affiliated corporations in an earlier year 
will show that there was either evidence of a definite 
and positive election made with full knowledge of the 
rights of the corporations or an absence of evidence 
that the filing of the separate return by one or more 
of the corporations involved was due to inadvertence, 
doubt, or tiie lack of opportunity to make a free elec¬ 
tion at the time the separate return was filed. Several 
such cases, although denying the affiliation, recognize 
very definitely the principle that if the filing of the 
separate return was due to inadvertence or doubt or 
was without knowledge of the right to file a consoli¬ 
dated return, the decision would have been otherwise. 

In the case of the Apartment Corporation , 17 B. T. 
A. 87G, three Corporations were affiliated for the years 
1922 and 1923. A consolidated return was filed on be¬ 
half of two of them, and a separate return on behalf 
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of one of thorn. The Board in holding that the liability 
should bo determined upon the basis of separate re¬ 
turns for each corporation said (p. 878): j 

‘*For 1922 and 1923, the Ashburton Apartment 
Corporation filed separate returns. There is noth* 
ing to indicate that this was due to inadvertence 
or to an>) doubt that it was affiliate// with j> eti . 
tioner and entitled to join in filing a consolidytca 
return. The statute gives it the right to make its 
(‘lection. The Commissioner was in error in add¬ 
ing the income of that corporation to the incjomr 
of the petitioner/’ (Italics supplied.) 

Similarly, in the case of Southern Power Co., l|7 B. 
T. A. 962, affirmed in Duke Power Co. v. Con/., 4|4 F. 
(2d) 7)43, tile Board said (p. 964): 

“We have heretofore had occasion to exaijnine 
this question in B. B. Bathing Park , Inc., 17 B. T. 

748, and Apartment Corporation , 17 B. ij. A. 
876. There we reached the conclusion that ujider 
the provisions of Secs. 239 and 240 of the Revenue 
Act of 1921 a consolidated return must include 
the income of all affiliated corporations and jtliat 
if one or more of such corporations elects to f^le a 
separate return, there being no question whether 
or not it is properly a member of the affiliation, 
the remaining corporations may not file a consoli¬ 
dated return of their income but must file sepa¬ 
rate returns.” (Italics supplied.) 

Following the principles announced in the decisions 
of the Courts and of the Board of Tax Appeals^ the 
Bureau of Internal Revenue now holds that where tjiere 
is a substantial unanimity of the affiliated corporations 
in favor of the consolidated basis (i. e., where substan¬ 
tially all of the corporate entities of the groups in- 
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eluding the parent company, filed a consolidated re¬ 
turn) and it appears that the action of the subsidiary 
company or companies not included in the consoli¬ 
dated return was due to inadvertence or doubt as to 
their affiliated status, it should be ascertained whether 
such subsidiaries insist upon their separate returns, 

and if no subsidiary thus insists, but on the contrary 

* * 

consents that it 1 be included in the affiliated group, then 
the tax shall be determined on the basis of a consoli¬ 
dated return for the entire affiliated group. See General 
Gouusers Memorandum 8093, Internal Revenue Cu¬ 
mulative Bulletin, 1X-1, page 147. 

t'nder the test laid down in General Counsel’s Mem¬ 
orandum 8093, supra, the appellant’s liability for the 
vear 1924 should be determined on the basis of a con¬ 


solidated return, including The Excella Corporation. 
The omission of The Excella Corporation from the 
consolidated return originally filed was because of the 
Commissioner’s regulation denying the affiliation. (R. 
15.) The Excella Corporation did not insist upon its 
right to file a Separate return, but on the contrary, an 
amended consolidated return, including The Excella 
Corporation, was tiled with the full consent of that 
corporation. (R. 13.) Many cases undoubtedly have 
been closed bv the Bureau of Internal Revenue in ac- 
eordance with the ruling set forth in General Coun¬ 
sel’s Memorandum 8093. Although that ruling is not 

o o 

controlling upon the courts, it is entitled to great con¬ 
sideration. U. S. r. Hermanns, 209 U. S. 337; U. S. 
r. Healey , 160 U. S. 136; Robertson v. Downing , 127 
U. S. 607. To deny appellant the right to have its tax 
for the year 1924 determined upon the basis of the 
consolidated return including The Excella Corpora¬ 
tion would result in a very unfair discrimination 
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against appellant and in favor of other taxpayers 
similarly situated, whose cases have been settled in 
accordance with the principles set forth in Geiieral 
Counsel’s Memorandum 8093. 

The necessity for the existence of a freedom of 
choice in order that there may be an election is hptly 
illustrated by cases which have arisen under other sec¬ 
tions of the revenue laws. In the case of Luces v. 
Sterility Oil and Gas Co. (C. C. A. 6th Circt.), 62 F. 
(2d) 951, it appeared that regulations issued by the 
Treasury Department, Article 223 of Regulation^ 45, 
gave the taxpayer under the Revenue Act of 1918[ the 
option of charging certain expenditures in connec¬ 
tion with oil and gas wells to capital or treating them 
as operating expenses. In the taxpayers \s original 
return for the year 1919, expenditures of that charac¬ 
ter were charged to capital account. After other facts 
had been ascertained, taxpayer filed an amended re¬ 
turn which treated the expenditures as operating ex¬ 
penses. It appeared that when the taxpayer filejl its 
original return for 1919 it had not been able to clo^e its 
books of account, and it was not able to do so until 
shortlv before Februarv 10, 1921. In the meantime, it 
developed that certain profits attributable to the saje of 
gas and oil leases during the year 1919 should have (been 
reported for that year. Thereafter an amended re¬ 
turn was filed in which the cost of drilling and develop¬ 
ing producing oil wells was deducted as an operating 
expense. The Court held that the filing of the amended 
return constituted the first instance of a mature and 
deliberate choice of the taxpayer, based upon knowl¬ 
edge of all the material facts as disclosed by the clos¬ 
ing of its books and that the initial return was tenta- 

i 

five in its nature and did not constitute an election. 


i 
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In the ease of Monroe, Becker dk Ewing, Inc. r. Com¬ 
missioner (C. C. A. Sth Circt.), 57 F. (2d) 1, income 

lax deiiciencies for the vears 1925 and 1926 were in- 

% 

voived. TJie taxpayer was engaged in the real estate 
business in Florida. The Revenue Act of 1926, which 
was retroactive to cover the year 1925, was enacted 
Februarv 26. 1926, and made substantial changes in 
tiie existing law as to the basis for determining profits 
and losses on sales of real property in which the initial 
payments did not exceed one-fourth of the purchase 
price, to be returned uncler regulations prescribed by 
the Commissioner, with the approval of the Secretary 
of the Treasure. Although the Act became effective a 
few days before the taxpayer’s initial return for the 
year 1925 was filed. Regulations 69 adopted for its ad¬ 
ministration were not approved until August 28, 1926, 
some mouths thereafter. Articles 4o, 44, 45 and 46 


of those Regulations made substantial changes in the 
method of making returns. Following the promulga¬ 
tion of the new regulations the taxpayer in December, 

1926, filed an amended return for the vear 1925 in 

* 

which it attempted to follow the new regulations. The 
Commissioner contended that the filing of a return in 
accordance with the regulations as they existed prior 
to the promulgation of the new regulations consti¬ 
tuted an election and that the taxpayer could not by an 
amended return change to the basis permitted by the 
new regulations, but the Court reversed the Commis¬ 
sioner and held that the liabilitv of the taxpaver should 
be determined in accordance with the amended return 
made pursuant to the new regulations. At page 2 the 
Court said: 


“While there is no statutorv authoritv for an 

* % 

amended return, amended returns are frequently 
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permitted, and they are sometimes required by the 
Commissioner. In fact, the Commissioner has au¬ 
thority to make them when a taxpayer neglects or 
declines to do so. The case presented is notj one 
where, the law being well settled, the taxpayer 
had elected to keep his books on a certain basis 
and to make returns accordingly and had after¬ 
wards attempted to change the method of account¬ 
ing or the basis of the return. In that cajse it 
would, of course, be proper to hold him estopped, 

as an orderly administration of the revenue I laws 
* 

would be otherwise impossible. In this casfe the 
Commissioner put his refusal to allow] the 
amended return on the ground that petitioner had 
chosen the installment basis for reporting prof¬ 
its and could not change. This gave no effect to 
changes in the law and regulations occurring af¬ 
terwards. In view of the radical changes iin the 
law, of which the petitioner had scant notice, if 
any, in fairness and justice to the taxpayer the 
returns should have been received and consid¬ 
ered. Taxes are assessed on income and njot on 
honest mistakes of the taxpayer. It was thd duty 
of the Commissioner to do nothing arbitrary or 
unreasonable that would deprive petitioner of 
rights created by the new law and the regulations 
thereunder. It was a breach of discretion On the 
part of the Commissioner not to receive the 
amended return from 1925 under the circum¬ 
stances disclosed.” (Italics supplied.) j 

In conclusion upon this point, at the time the orig- 

I 

inal returns for 1924 were filed under the then]exist¬ 
ing regulations of the Treasury Department, promul¬ 
gated by the Commissioner of Internal Revenujj with 
the approval of the Secretary of the Treasury pursu¬ 
ant to statutory authority, the affiliation of The Excella 
Corporation with appellant was prohibited, there¬ 
after the regulation was amended and under the 

I 



30 


amended regulation the affiliation was permissible. 
When it became clear that appellant and The Excella 
Corporation could be included in the same consoli¬ 
dated return,' an amended consolidated return was 
filed which included therein The Excella Corpora¬ 
tion. This was done at the surest ion of the Commis- 
sinner's own representatives. Under these circum¬ 
stances it is clear that the filing of a separate return 
originally by The Excella Corporation in compliance 
with the then existing regulation of the Treasury De¬ 
partment was not the exercise of an election. As soon 
as an opportunity of election was afforded The Ex¬ 
cella Corporation elected to be included in the same 
consolidated return with appellant. The instant case 
therefore falls within the well recognized exceptions 
to the general rule that the filing of a separate return 
constitutes an election. It is therefore respectfully 
submitted that appellant’s income tax liability for the 
year 1924 should be determined upon the basis of the 
amended consolidated return which included The Ex¬ 
cella Corporation. 


II. 

Appellant’s Original Return for the Year 1924 was a 
Consolidated Return, and Appellant Has Elected 
Consistently and Without Exception to Have Its 
Income Tax Liability Determined Upon a Con¬ 
solidated Basis. 

The original return filed by appellant for the year 
1924 was a consolidated return. (R. 13.) This re¬ 
turn was filed on behalf of appellant and its one hun¬ 
dred per cent owned subsidiaries. (R. 13.) Although 
a separate return was originally filed by The Excella 
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Corporation (R. 13), the sole cause for the filing of 
the separate return by The Excella Corporation wfas a 
regulation of the Treasury Department (Articles! 633, 
Regulations 65), under the provisions of which the 
inclusion of The Excella Corporation in the consoli¬ 
dated return filed by appellant on behalf of itself] and 
its other affiliated corporations was denied. (R.I15.) 

In so far as appellant was permitted to file a con¬ 
solidated return under the law and the regulations In 
force at the time its original return for the year 1921 
was tiled, a consolidated return was filed. Thereafter, 

i 

in the same Year in which the regulations were 

• • i 

amended so as to permit The Excella Corporation to 
be included in the affiliation with appellant,! an 
amended consolidated return was filed which included 
The Excella Corporation with appellant and appel¬ 
lant’s other affiliated corporations. (R. 13.) Every 
return filed by appellant was a consolidated return. 
These facts evidence an election on the part of appel¬ 
lant and its affiliated companies to file a consolidated 
return and to have their tax liabilities determined 
upon the basis of such a return. 

These facts also further distinguish the instant case 
from the case of Radiant Glass Co. v. Burnet , to which 
reference was made under Point 1 of this arguirjent. 
In that case two corporations were involved and [sep¬ 
arate returns were filed originally by each of them.] In 

the instant case six corporations are involved. Ipive 

^ * 

of them, including appellant, filed a consolidated re¬ 
turn, the inclusion of the sixth corporation being for¬ 
bidden bv the regulations then in force, which dom- 
polled it to file a separate return. 

It is true that appellant made no formal request to 
the Commissioner for permission to include The !Ex- 


cell:; Corporation in the amended consolidated return. 
Any such formal request was unnecessary. There was 
an implied permission arising out of the circum¬ 
stances. The amended consolidated return which in¬ 
cluded The Excella Corporation was filed at the sug¬ 
gestion of the Commissioner’s own agents. (R. 25.) 
The amendment of the regulations, as a result of 
which the affiliation of The Excella Corporation with 
appellant’s affiliated group became permissible, gave 
rise to a right of election to include The Excella (’or- 

V. 

po rat ion. F<)r the exercise of that right the permis¬ 
sion of the Commissioner was unnecessary. 

It is accordingly submitted that upon the facts dis¬ 
closed by the record in this case, it is clear that ap¬ 
pellant and its affiliated corporations, including The 
Excella Corporation, exercised a valid election to tile, 
and did in fact file, a consolidated return which in¬ 
cluded The Excella Corporation, and that appellant’s 
income tax liability should be determined accordingly. 


III. 

Taxable Net Income Must Be Computed in Accordance 
With Such Method as Reflects Clearly the True 
Income of the Taxpayer. The Computation of Ap¬ 
pellant’s Taxable Net Income Upon the Basis of 
a Consolidation with the Excella Corporation is 
Necessary in Order to Reflect Clearly Appellant’s 
True Income for Purposes of Taxation. 

It was manifestly the intention of Congress that 
the net income subject to tax should be as nearly as 
possible the true net income of the taxpayer. Sec¬ 
tion 212 (b) of the Revenue Act of 1924, 43 Stat. 267, 
provides that the net income shall be computed upon 







11k* basis of the taxpayer's annual accounting- period 

in accordance with the method of accounting rbgu- 

! ' 

larly employed in keeping the books of such taxpayer, 
but if no such method of accounting- has been so em¬ 
ployed, or if the method employed does not clearh 1 re- 
flect the income, the computation shall be made in 
accordance with such method as in the opinion of the 
Commissioner does clearly reflect the income. 1 Sec- 

* i 

tion *232 of the same Act makes all of the provisions 
of Section 212 applicable to the determination of the 
net income of corporations.- 

The facts in the instant case show that the consolida¬ 
tion of The Excella Corporation with appellant j for 
income tax purposes is necessary in order to arrive 
at appellant's true net income. The Board of [Tax 
Appeals made formal findings that The Excella Cor¬ 
poration had no separate plant or place of business 
and no officers or employees who were not officers or 
employees of appellant; that the entire business of 
The Excella Corporation was carried on by appellant 
as a department of its own business and that Tin* 

i Rev. Act 1924—Sec. 212. “(b) The net income shall be commuted 

upon ihe l>:isis of the taxpa ver \s annual accounting period (fiscal! year 
or calendar year, ns the case may be) in accordance with the method ol* 
accounting regularly employed in keeping the books of such taxpayer; 
hut if* no such method of accounting has been so employed, or if the 
method employed does not clearly reflect the income, the compilation 
shall 1"' made in accordance with such method as in the opinion of the 
Commissioner does clearly reflect the income. If the taxpayer’s annual 
accounting period is other than a fiscal year as defined in section 2(j»0 or 
if the taxpayer lias no annual accounting period or does not keep bjooks, 
the net income shall be computed on the basis of the calendar yearj.” 

- Rev. Act 1924—“Sec. 232. In the case of a corporation subject 
to the tax imposed by section 230 the term ‘net income’ means the gross 
income as defined in section 233 less the deductions allowed by sections 
234 and 200, and the net income shall be computed on the same pasis 
as is provided in subdivision (b) of section 212 or in section 220. In 
the case of a foreign corporation or of a corporation entitled to the 
benefits of section 202 the computation shall also be made in the man¬ 
ner provided in section 217.” 


Excella Corporation was availed of only because, for 
competitive reasons, appellant did not wish to mar¬ 
ket the cheaper patterns under its own name; and that 
as a practical matter it was impossible to segregate 

accurately the business and the accounts of The Ex- 
% 

cella Corporation from those of appellant. (R. 13.) 
The stock of The Excella Corporation was owned by 
appellant and by various of appellant’s stockholders. 
(R. 12.) It is apparent that any income of The Ex¬ 
cella Corporation accrued to the benefit of appellant’s 

stockholders and that anv loss sustained bv The Ex- 

• » 

cella Corporation was a burden upon appellant’s stock¬ 
holders. If the loss sustained by The Excella Cor¬ 
poration in the year 1924 can not be taken into account 
in determining 1 appellant’s taxable net income the re¬ 
sult will be to impose a tax upon appellant in respect 
of ail income which it did not in fact receive. In Duka 
Pow< j r Co. v. Commissioner 44 Fed. 2d 543, 544, the 
Court said: 

‘‘It was realized bv Congress that while the 
mandatory feature of the law should be repealed, 
the permissive feature should be retained because 
instances would arise in which it would be just 
as unreasonable to require for tax purposes the 
breaking up of a business operated as a unit, 
though conducted through several corporations, 
into as many parts, as it would be for the same 
purpose to require an individual engaged in two 
or more businesses to treat each separately, and 
this upon the theory that unless the affiliated 
<1 roup as a whole earned a profit , those who owned 
and conducted its business would realize no gain, 
and that the substance rather than the shadow 
should be the determining factor.” (Italics sup¬ 
plied.) 
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In view of the circumstances under which the sep¬ 
arate return was filed by The Excella Corporation, 
to hold that the filing of that return makes it neces¬ 
sary to determine appellant’s liability upon the b^sis 
of separate returns is to regard the shadow rathe 1 * 
than the substance of the situation, and is to tax ap¬ 
pellant with an income which it did not have. Sucfi a 
construction of the statute leads to harsh and unjus¬ 
tifiable results which are contrary to the spirit of (the 
statute as well as uncalled for in its logical interpre¬ 
tation. The Board of Tax Appeals in its opinion! in 
this case admitted the injustice (R. 17), and was njiis- 
led, we submit, by a misapplication of the principle.^ 
announced by this Court in the case of the Radi\int 
Glass Co. v. Burnet, supra, which as has been hereto¬ 
fore pointed out in clearly distinguishable from the 
instant case. Uncontradicted evidence at the helar- 
ings before the Board of Tax Appeals showed that 
for the years 1922, 1923, and 1925 the Commissioner 
accepted amended consolidated returns which included 
The Excella Corporation and determined the tax! li¬ 
ability upon a consolidated basis including The Ex¬ 
cella Corporation with appellant and with appellant’s 
one hundred per cent owned subsidiaries; and that jt he 
facts in those years were no different. (R. 25.) 
require returns on a separate basis for the year 
alone is manifestly unjust and will result in a distor¬ 
tion of the true income of the affiliated group. If is 
entirely inconsistent with the Commissioner’s action 
for the other years in which the facts in regardj to 
affiliation and the filing of returns were identical with 
the facts in respect to the year 1924. 

The necessity for arriving at the true income c|f a 
taxpayer has been recognized both by the Board of 



i 
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Tax Appeals ami by the Courts. In the case of Ken 
Lay fin Shores Properties, Lie. e. Commissioner, 21 B. 
T. A. 1008, the taxpayer having filed a return for the 
year 1025 in which it reported income from the sale of 
real estate according to the instalment method pro¬ 
vided for by Section 212 (d) of the Revenue Act of 
1026, thereafter filed an amended return and sought 
to report the sale in a manner so as to first recover 
its capital outlay. The Commissioner contended that 
the taxpayer having elected a particular method of re¬ 
porting income, the election was binding and the tax¬ 
payer could not afterward choose a different basis. 
It appeared,! however, that the basis adopted in the 
amended return reflected the true income of tlie tax¬ 
payer, and that the method employed in the original 
return did not. In holding that the tax liabilitv should 
be determined according to the basis used in the 
amended return the Board of Tax Appeals said (p. 
1012 ): 


“Under the Revenue Acts various methods of 
reporting income may be adopted by taxpayers, 
but all are designed to correctlv reflect the true in- 
come in order that a just tax may be levied and 
collected. It a method used by a taxpayer does 
not clearly reflect income, the respondent may 
determine the income according to a method 
which in his opinion does clearly reflect it. 
Section 212. Revenue Act of 1926. This in itself 
is sufficient to demonstrate that it was not in¬ 
tended that taxpayers should be irrevocably 
bound by the election of a method of reporting 
when that method is erroneous. The effect in this 
case of requiring adherence to the basis originally 
adopted by the taxpayer would be to set up and 
tax. as income, an amount which in fact is not in¬ 
come. Neither administrative rules nor the force- 
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ful arguments in favor of administrative* expe¬ 
diency can create income where in fact there] is 
none, and, after all, it is only income that is tojbe 
taxed. In our opinion the installment basis when 
applied to the facts in the present case does not 
reflect the taxpayer’s income.” 

This same principle was applied in the case of 

Monroe, Becker cO Ewing, Inc . r. Commissioner (C. C. 

A., 5th Circt.), 57 F. (2d) 1. In that case the tax- 

paver was engaged in the real estate business in Flbr- 

ida and reported its income for the year 1925 upon 

the basis of lumping its sales and returning gr<j>ss 

sales as one item. A few da vs after the initial retiirn 

* 

was made the Revenue Act of 1926 was enacted and 
made substantial changes in the existing- law as to the 
basis for determining profits and losses on sales of 
real property in which the initial payments did ljiot 
exceed one-fourth of the purchase price. Although 
the Act was in effect a few da vs before the original 
return was made, the regulations of the Treasure i>e- 
partment were not approved until the following Aug¬ 
ust. In the following December the taxpayer filed |an 
amended return in which it computed its income jin 
accordance with the new regulations. The Commis¬ 
sioner contended that the taxpayer had made an elec¬ 
tion to have the tax determined upon the basis of jhe 
original return. However, the Circuit Court of Ap¬ 
peals for the Fifth Circuit held that the taxpayer’s 
amended returns should be considered in determin¬ 
ing the tax. At page 3 the Court said: | 

‘‘Taxes are assessed on income and not on hon¬ 
est mistakes of the taxpayer. It was the duty of 
the Commissioner to do nothing arbitrarv or tin- 
reasonable that would deprive petitioner of rigjits 


created by the new law and the regulations there¬ 
under. It was a breach of discretion on the part 
of the Commissioner not to receive the amended 
return for 1925 under the circumstances dis¬ 
closed. ’ ’ 


The business and affairs of appellant and of The 
Kxcella Corporation were so interwoven that it was 
impossible to segregate with any accuracy the in¬ 
come of one company from the other. (R. 13.) It is 
true that under compulsion of the Treasury Depart¬ 
ment regulations an attempt at segregation was made 
in the separate return which was filed for The Kxcella 
Corporation. However, it inevitably follows from the 
facts as found by the Board of Tax Appeals that the 
attempt to segregate the income and deductions of 
The Kxcella Corporation was arbitrary and inac¬ 
curate, and that the consolidation of appellant and 
The Kxcella Corporation is necessary to arrive at 
appellant's true net income. 


CONCLUSION. 

It is therefore respectfully submitted that appel¬ 
lant’s income tax liability for the year 1924 should be 
determined upon the basis of the amended consolidated 
return which included The Kxcella Corporation with 
appellant and with appellant’s one hundred per cent 
owned subsidiaries. 


Nelson T. Hartsox, 

James C. Rogers, 

Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

January Term, 1933 

_ | 

No. 5901 | 

i 

The Pictorial Review Company, petitioner! 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR RESPONDENT 


PREVIOUS OPINION 

I 

The only previous opinion is that of the Boa^d 
of Tax Appeals (R. 11-18), which is reported ^n 
26 B.T.A. 472. j 

JURISDICTION ! 

This proceeding involves the redetermination pf 
petitioner’s income-tax liability for the year 19^4 
and involves a deficiency for such year in tjie 
amount of $3,019.09 (R. 18). The decision of tjie 
Board of Tax Appeals was entered August 31,19o2 
(R. 18). The case is brought to this Court upon 

(i) i 




stipulation of venue (R. 19) by petition for review 
filed November 18,1932 (R. 19-24), pursuant to the 
provisions of Sections 1001-1003 of the Revenue 
Act of 1926, e. 27, 44 Stat. 9, 109-110, as amended 
by Section 1101 of the Revenue Act of 1932, c. 209, 
47 Stat. 169. 


QUESTION PRESENTED 

The Pictorial Review Company of Georgia, the 
Pictorial Review Holding Company, The Pub¬ 
lisher's Commercial Company, the Ninth Ave¬ 
nue and Thirty-fourth Street Corporation, and the 
Pictorial Review Company filed consolidated re¬ 
turns for the year 1924 and a separate return was 
filed by the Excella Corporation. In 1927 an 
amended consolidated return for the vear 1924 was 
filed on behalf of all of the aforesaid corporations, 
including the Excella Corporation. Did the filing 
of a separate return by the Excella Corporation 
constitute, as a matter of law, an election under 
Section 240 (a) and (c) of the Revenue Act of 
1924? 

STATUTE INVOLVED 

Revenue Act of 1924, c. 234, 43 Stat. 253: 

Skc. 240. (a) Corporations which are af¬ 
filiated within the meaning of this section 
may, for any taxable year, make separate re- 
turns or, under regulations prescribed by the 
Commissioner with the approval of the Sec¬ 
retary, make a consolidated return of net in¬ 
come for the purpose of this title, in which 
case the taxes thereunder shall be computed 
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and determined upon the basis of such Re¬ 
turn. If return is made on either of suteh 
bases, all returns thereafter made shall pe 
upon the same basis unless permission |to 
change the basis is granted by the Commis¬ 
sioner. 

i 

* * * * * i 

i 

(c) For the purpose of this section two [or 
more domestic corporations shall be deended 
to be affiliated (1) if one corporation owns at 
least 95 per centum of the voting stock of the 
other or others, or (2) if at least 95 per 
centum of the voting stock of two or m<j>re 
corporations is owned by the same inter¬ 
ests. * * * (U.S.C., Title 26, Sec. 99£.) 

STATEMENT 

i 

The facts as found by the Board of Tax Appeals are 
as follows (R. 12-14): j 

During the year 1924 The Pictorial Review Com¬ 
pany of Georgia, The Pictorial Review Holding 

i 

Company, The Publishers’ Commercial Corpora¬ 
tion, The Ninth Avenue and Thirty-fourth Street 
Corporation, The Excella Corporation, and this pe¬ 
titioner, The Pictorial Review Company, were djily 
organized and existing corporations. Petitioner 
owned all the issued and outstanding stock of e^ch 
of the other above named corporations, except 'the 
Excella Corporation, of which petitioner owned 
20.94 per centum of its issued stock. Of the bal¬ 
ance 76.05 per centum was owned by the various 
stockholders of petitioner, making a total of 96.99 


i 

i 
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per centum of the issued stock of The Excella Cor¬ 
poration owned by petitioner or petitioner’s stock¬ 
holders. 

On or about March 15, 1925, a tentative con¬ 
solidated return for the year 1924 was filed by and 
on behalf of petitioner and all the above named 
affiliated companies, except The Excella Corpora¬ 
tion, and on or about April 15, 1925, a final con¬ 
solidated return for the same period was filed by 
and on behalf of the same corporations, excluding 
The Excella Corporation. 

On or about March 15,1925, a separate return for 
the year 1924 was filed by The Excella Corporation. 
On or about January 19, 1927, with the consent of 
The Excella Corporation, an amended consolidated 
return for the year 1924 was filed by and on behalf 
of all the aforesaid corporations, including The 
Excella Corporation. 

The Excella Corporation had no separate plant 
or place of business and no officers or employees 
who were not officers and employees of petitioner. 
Its entire business was carried on by petitioner as 
a department of its own business and it was availed 
of only because, for competitive reasons, petitioner 
did not wish to market cheaper merchandise under 
its own name. 

The several returns for the year 1924 filed by 
petitioner and its various subsidiaries, including 
The Excella Corporation, were prepared by Jay A. 
Weber, who was secretary of each of these com- 
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i 

parries. At the time he prepared the returns, Weper 
believed that, because its business was little mpre 
than a department of petitioner’s business, the 'in¬ 
come of The Excella Corporation should be in¬ 
cluded in a consolidated return with petitioner ^nd 
its other affiliated corporations but there existed in 
his mind a doubt, whether, under the law, The Ex¬ 
cella Corporation could be properly so affiliated. 
Affiliation was denied to this company by the Com¬ 
missioner’s Regulations (Article 633, Regulations 
65) and the rulings of the Bureau of Internal Rev¬ 
enue in force at the time he prepared the returns 
and, therefore, having knowledge of the construc¬ 
tion placed upon the statute by them, and wishing 

i 

to be within the law, he prepared and caused tp be 
filed a separate return on behalf of The Excella 
Corporation. Petitioner has not requested, nor! re- 

i 

ceived, permission from respondent to file a Con¬ 
solidated return for the year 1924 and to include 
therein income of The Excella Corporation. j 

For the year 1924, The Excella Corporation $us- 

1 

tained a net loss in the amount of $137,558.40. j 
Upon this state of facts the Commissioner of (in¬ 
ternal Revenue assessed a deficiency of $5,51^.28 
(R. 10), from which petitioner appealed to Ithe 
Board of Tax Appeals. The Board sustained j the 
Commissioner and assessed the deficiency! of 
$3,019.09 (R. 18), from which decision petitioner 
brings this appeal. 
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SUMMARY OF ARGUMENT 

The right of election to file one or another sort of 
return is exercised by filing the return. The lan¬ 
guage of the Regulations creating a doubt in peti¬ 
tioner's mind did not prevent the free exercise of 
its rights under the statute. Radianit Glass Co. v. 
Burnet, 54 F. (2d) 718. 

ARGUMENT 

The Board of Tax Appeals found upon the above 
facts that the filing of a separate return by a tax¬ 
payer corporation constitutes a binding election 
under Section 240 of the Revenue Act of 1924. 
Such holding is thoroughly in accord with the deci¬ 
sions of the Board of Tax Appeals and of the courts. 

This Court in Radiant Glass Co. v. Burnet, 54 F. 
(2d) 718, had a veiy similar state of facts before it. 
In passing upon the question of election this Court 
said (p. 719): 

The courts have uniformly held that the 
right of choice or election to file one or an¬ 
other sort of return is exercised by filing 
the return. Lucas v. Nat. Baseball Club 
(C.C.A.) 42 F. (2d) 984; AlamedaInv. Co. v. 
McLaughlin (C.C.A.) 33 F. (2d) 120; Levi 
Strauss Realty Co. v. United States (C.C.A.) 
41 F. (2d) 55. 

In Rose v. Grant (C.C.A.) 39 F. (2d) 340, 
341, it is held that where husband and wife 
had made a single joint return of income, the 
Commissioner could decline to accept sepa¬ 
rate returns after the time for filing had ex- 
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pired. The court said: “ The statute gites 
the right to the husband and wife to die 
either a separate or a joint return, but not to 
change from one to the other at any time it 
appears to their advantage to do so. The 
impossibility under such a system of deter¬ 
mining the amount of the tax due as re¬ 
quired by section 250 (b) of the Revenue Act 
of 1921 (42 Stat. 264), as well as the admihis- 
trative inconvenience thereof, condemns it.” 

This Court gave emphasis to the fact that the per¬ 
mission to be granted by the Commissioner of in¬ 
ternal Revenue to change the method of filing a 
return was within the discretion of such Commis¬ 
sioner and was not reviewable. Radiant Glass (Jo., 
supra, p. 719. 

This decision finds support in Duke Power Co r v. 
Commissioner, 44 F. (2d) 543 (C.C.A. 4th), cer¬ 
tiorari denied, 282 U.S. 903; Lucas v. St. Louis Nat . 
Baseball Club, 42 F. (2d) 984, 987 (C'.C.A. 8tjh), 

I 

certiorari denied, 282 U.S. 883; Alameda Inv. Co. 
v. McLaughlin, 33 F. (2d) 120 (C.C.A. 9th). 

For the courts to permit a taxpayer to rescind 
his election at will and to change it retroactively 
would grant to the taxpayer an unconscionable ad¬ 
vantage. Such a course would cause constant tur¬ 
moil and uncertainty in the administration of the 
Revenue Acts. An examination of the statute dis¬ 
closes that the discretion of the Commissioner is 
coupled with the option or privilege granted. 
There is no abuse of such discretion shown h^re 
nor indeed any request for permission to chang^ in 
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accordance with the direct requirement of the 
statute. 

The petitioner contends that an election as to the 
method of filing a return takes place only when 
there is some deliberate intentional act with knowl¬ 
edge of the circumstances and since there was a 
doubt as to the affiliated status of the Excella Cor¬ 
poration at the time the original return was filed, 
due to the then Regulations, that the correction 
could be made later on. In the interim between 
March 15, 1925, and January 19, 1927, the peti¬ 
tioner did not request a ruling from the respondent 
with respect to the affiliated status of the Excella 
Corporation nor did the petitioner seek or get per¬ 
mission from the respondent to file a consolidated 
return for 1924, including therein the Excella Cor¬ 
poration (R. 14). 

The election under Section 240 is an option and 
the Board of Tax Appeals has been uniform in hold¬ 
ing that once the option is exercised it is final. See 
B. B. Bathing Park, Inc. v. Commissioner 17 
B.T.A. 748; Apartment Corporation v. Commis¬ 
sioner, 17 B.T.A. 876; W eidmann Silk Dyeing Co. 
v. Commissioner, 18 B.T.A. 642; Brooklyn Beading 
& Novelty Co. v. Commissioner, 18 B.T.A. 450. 

The petitioner’s argument, that the element of 
doubt which existed in their minds as to the inter¬ 
pretation of the statute as it affected the Excella 
Corporation prevented an election, is answered by 
this Court in the Radiant Glass Co. case, supra. 
There it was pointed out that petitioner had the 
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right to file a consolidated return if it so elected and 
to appeal to the Board of Tax Appeals and the 
courts for a judicial determination of its rights a[nd 
having failed to avail itself of such statutory rights, 
it was bound by its election. The language of t}he 
Regulations relied upon by petitioner as its excise 
for confusion in no wise restricted the exercise of 
petitioner’s right to proceed in accord with the 
statute. Petitioner knew the facts relative to its 
association with the Excella Corporation and vfas 
charged with a knowledge of the law, for whether 
or not corporations are affiliated is a question |of 
law. Great Lakes Hotel Co. v. Commissioner, 30 [P. 
(2d) 1 (C.C.A. 7th). The status of a taxpayer 
with respect to affiliation is not determined by tlhe 
Regulations, the Commissioner, or the Revenqe 
agents, but by the statute, j Radiant Glass Co. ca^e, 
supra, and Fidelity Nat. Bank & Trust Co. v. Co\n- 
missioner, 39 F. (2d) 58, 61 (C.C.A. 8th). j 
The applicability of the decision of this Court |in 
the Radiant Glass Co. case is apparent. In tljat 
case the taxpayer had requested, received, and acted 
upon the opinion of the Commissioner upon the 


consolidated status of their companies. Neverthe¬ 
less this Court held it to be a binding election. A 
Regulation couched in general terms as in the ca^e 
at bar, a fortiori, could not prevent the filing of tfce 
return constituting a binding election. 


The ease of Monroe, Becker & Ewing, Inc. 


Commissioner, 57 F. (2d) 1 (C.C.A. 8th), relied 

i 

upon by petitioner, is clearly distinguishable for 


i 

i 

i 


i 
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there an amendment to the statute had granted new 
rights to the taxpayer there involved. The Circuit 
Court of Appeals for the Sixth Circuit in Lueas v. 
Sterling Oil Co., 62 F. (2d) 951, expressly called 
attention to the fact that it was there considering 
not alone a different state of facts but a different 
section and regulation. The question there was in 
interpretation of what constituted an election under 
such section which had no express provision and 
where the facts had to be ascertained by taxpayer 
before exercising its option. It is clearly not in 
point here because Section 240 (a) is explicit in 
'setting out in clear terms the method by which such 
option may be exercised or changed. The peti¬ 
tioner failed to avail itself of the privilege granted 
timely or in the manner prescribed. 

CONCLUSION 

It is respectfully submitted that the decision of 
the Board of Tax Appeals is in accordance with the 
law and should, therefore, be affirmed. 

Pat Malloy, 

Assistant Attorney General . 
Sew all Key, 

Walter L. Barlow, 

Special Assistants to the Attorney General . 

September 1933. 
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